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BY  THE  SENATE, 

January  21,  1874. 
Read  and  300  copies  ordered  to  be  printed. 

By  order, 

Augustus  Gassaway, 

Secretary, 


PROCEEDIl^G-S 


IN  THE  CASE  OF 


NOW  UNDER 


FOR  THE 


&N  AFMIE.  0OS5   I8f2. 


ANNAPOLIS : 
Wm,  T,  Iglehart  cO  Co.,  Printers  fo  the  Senate. 

1874. 


STATE  OF  MARYLAND, 

Washington  County,  to  wit: 

At  a  Circuit  Court  of  the  Fourth  Judicial  Circuit  of  the 
State  of  Maryland,  begun  and  held  at  the  Court-House,  in 
Hagerstown,  in  and  for  the  county  aforesaid,  on  the  Fourth 
Monday  of  July,  being  the  22nd  day  of  the  same  month,  in 
the  year  of  our  Lord  eighteen  hundred  and  seventy-two. 
Were  present — 

The  Honorable  R.  H.  Alvey,   Chief  Judge. 
*'  ''  W.  MOTTER, 

"  "  Geo.  Pearre,  Associate  Judges. 

E.  C.  Bamford,  Esq.,  Sheriff, 

Wm.  McK.  Keppler,  Clerk. 

I71  {he  Becord  of  Proceedings  of  the  same  Court,  among  others 
is  the  following ,  to  ivit  : 

State  of  Maryland, 

Zeller, 

Syester. 

Bond, 

Maulsby,  Sr.,  vs.  }■        Be   it    remembered,    that 


Freaner, 
Neill, 
Maulsby,  Jr. 


Joseph  Davis. 


heretofore,  to  wit,  on  the 
•15th  day  of  July,  A.  D. 
1872,  the  Clerk  of  the  Cir- 
cuit Court  for  Carroll  county, 
in  pursuance  of  the  direction 


of  the  Act  of  Assembly,  in  sucVi  case  made  and  provided, 
transmitted  in  a  certain  cause,  which  was  lately  depending 
before  the  said  Circuit  Court  for  Carroll  cocinty,  the  tenor  of 
which  said  record  and  proceedings  is  in  form  following^  to 
wit: 

The  State  of  Maryland, 

Carroll  County,  to  luit: 

At  a  Circuit  Court  for  Carroll  county,  begun   and  held  at 
the   Court-House,  in    Westminster,   in   said   county,  on    the 


Second   Monday  of  May,   (being  the   13th  day  of  the  same 
month,)  in  the  year  of  our  Lord  eighteen  hundred  and  sevea- 
ty.two — said  county  being  comprised  with  the  Fifth  Judicial 
Circuit  of  said  State. 
Present — 

The  Honorable  Oliver  Miller,  Chief  Judge. 
'«  "  Wm.  N.  Hayden, 

«*  "  Edward  Hammond,  Associate  Judges. 

George  N.  Fringee,  Sheriff. 

Jno.  B.  Boyle,  Clerk. 

Among  other  -were  the  following  Froceedings,  to  loit: 

The  State  of  Maryland,        ] 

I 
vs..  \        Be    it    remembered,    thafc 

I    Charles    W.    Hood,   Samuel 

Joseph  Davis.  J    Gr.   Harden,   Dr.   Francis  J. 

Crawford,  Nicholas  D.  Norris,  Granville  S.  Haines,  J.  Wes- 
ley Steele,  Wm.  Haugh,  Wm.  Lease,  John  W.  Harden,  Jo- 
seph Annacost,  Wra.  H.  Barnes,  John  H.  Benner,  Basil  D. 
Crapster,  Nelson  Mitten,  Jesse  Myers,  Nathaniel  Luster^ 
Elias  Myerly,  Henry  H.  Harbaugh,  John  Taylor,  John  T. 
Orndorff,  George  W.  Koons,  Edward  F.  Zepp  and  Joseph 
M.  Gist,  good  and  lawful  men  of  Baltimore  county,  who  be- 
ing then  and  there  empaneled,  sworn  and  charged  to  en- 
quire for  the  State  of  Maryland,  for  the  body  of  Carroll 
county,  having  withdrawn  from  the  bar  of  the  Court  here, 
afterwards  return  and  present  to  the  Court  here  a  present- 
ment, in  form  following,  to  wit: 

The  State  of  Maryland, 

Carroll  County,  Set: 
The  grand  jurors  of  the  State  of  Maryland,  for  the  body 
of  Carroll  county,  do  on  their  oaths  present,  that  Joseph 
Davis,  late  of  Carroll  county,  yeoman,  did  on  or  about  the 
fifth  day  of  April,  in  the  year  1872,  murder  Abraham  L. 
Lynn,  at  the  county  of  Carroll  aforesaid. 

Chas.  W.  Hood, 

Foreman. 


Witnesses: — Mrs.  Mary  Lynn,  Lewis  Lynn,  Mrs.  Louisa 
Lugenbeel,  Jonas  S.  Englar,  Israel  Einehart,  Adam  Fuss, 
Reuben  Saylor,  M.  0.  McKinstry,  Theodore  Bark,  Thomas 
Ruesell,  Israel  Norris,  John  Feasor,  Jno.  W.  Brightwell, 
Dr.  E.  0.  Maneche,  Jesse  Anders  and  Joseph  Wilson. 

Whereupon,  the  said  State  of  Maryland,  by  Richard  B. 
Norraant,  State's  Attorney  tor  Carroll  county,  who  prosecutes 
for  the  said  State  here  in  this  behalf,  sued  out  of  the  Court 
here  the  writ  of  the  State  of  Maryland  of  capias  ad  respou' 
dendum,  against  the  said  Joseph  Davis,  directed  to  the  Sheriff 
of  Carroll  county,  in  form  following,  to  wit: 

The  State  of  Maryland,  to  the  Sheriff  of  Carroll  county, 
greeting: 

These  are  to  will  and  require,  and  in  the  name  of  the  State 
■of  Maryland,  to  charge  and  command  you,  upon  sight  here- 
of, to  apprehend  and  bring  before  the  Circuit  Court  for  Car- 
roll county,  now  in  session  at  the  Court-House,  in  Westmin- 
ster, the  body  of  Joseph  Davis,  to  answer  a  presentment, 
preferred  against  him  for  the  murder  of  Abraham  L.  Lynn, 
by  him  committed,  as  hath  been  alleged,  and  soforth. 

Hereof  fail  not,  as  you  will  answer  the  con- 
(Seal's  Place.)     trary  at  your  peril;  and  have  you  then  and 
there  this  writ. 

Witness,  the  Honarable  Oliver  Miller,  Chief  Judge,  for 
the  said  Court,  the  13th  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-two. 

Issued  the  18th  day  of  May  1872. 

Jno.  B.  Boyle,  Clerk. 

And  the  Sheriff  of  Carroll  county,  to  wit:  George  N. 
Fringer,  gentleman,  to  whom  the  aforegoing  writ  was  in 
form  directed,  make  return  thereof  to  the  Court  here,  thereon 
endorsed,  to  wit: 

"Cepi  in  jail. 

•     "Geo.  N.  Fringer,  Sheriff." 

Whereupon,  the  said  State  of  Maryland,  by  Richard  B. 
Norraant,  State's  Attorney  as  aforesaid,  exhibits  to  the  grand 
inquest  now  here  empaneled,  sworn  and  charged  to  enquire 
for  the  State  of  Maryland,  for  the  body  of  Carroll  county,  an 
indictment  against  the  said  Joseph  Davis,  in  form  following, 
to  wit: 


Indictment. 

The  State  of  Maryland, 

Carroll  County,  to  loit: 

The  grand  jurors  for  the  State  of  Maryland,  for  the  body  of 
Carroll  county,  do  on  their  oaths  present,  that  Joseph  Davis, 
late  of  Carroll  county  aforesaid,  yeoman,  on  the  fifth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-two,  with  force  and  arms,  at  the  county  aforesaid,  in 
and  upon  one  Abraham  L.  Lynn,  in  the  peace  of  God  and  of  the 
said  State  then  and  there  being  feloneously,  wilfully  and  of  his 
malice  aforethought,  did  make  an  assault,  and  that  the  said  Jo- 
seph Davis,  with  a  certain  iron  crov/bar,  in  and  about  three  feet 
in  length,  and  one  inch  in  diameter,  which  he,  the  said  Josepli 
Davis,  then  and  there  had  and  held  in  both  of  his  hands,  the 
said  Abraham  L.  Lynn,  in  and  upon  the  back  part  of  the 
head  of  him,  the  said  Abraham  L.  Lynn,  then  and  there 
feloneously,  wilfully  and  of  his  malice  aforethought,  did 
strike,  giving  unto  him,  the  said  Abraham  L.  Lynn,  then 
and  there  with  the  said  iron  crowbar,  by  the  stroke  aforesaid, 
in  the  manner  aforesaid,  in  and  upon  the  back  part  of  the 
head  of  him,  the  said  Abraham  L.  Lynn,  one  mortal  wound 
of  the  length  of  one  and-a-half  inches,  and  of  the  width  of 
one  and  a  quarter  inches,  and  of  the  depth  of  one-eighth  of 
an  inch,  of  which  said  mortal  wound  he,  the  said  Abraham 
L.  Lynn,  on  the  said  fifth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-two,  at  the 
county  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  same  fifth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred 'and  seventy-two  aforesaid,  at  the 
county  aforesaid,  he,  the  said  Abraham  L.  Lynn,  of  the  said 
mortal  wound  died.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say,  that  the  said  Joseph  Davis,  him,  the 
said  Abraham  L.  Lynn,  in  manner  and  form  aforesaid,  and 
by  the  means  aforesaid,  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the 
Act  of  Assembly,  in  such  case  made  and  provided,  and 
ao-ainst  the  peace,  government  and  dignity  of  the  State. 

ElCHARD  B.  NORMANT, 

State's  Attorney  for  Carroll  county* 


Whereupon,  the  said  grand  inquest  having  retired  from 
the  bar  of  the  said  Court  here  to^enquire  of  and  concerning 
the  said  indictment;  afterwards  returned  the  said  indictment 
to  the  Court  here  thus  endorsed,  to  wit: 

"True  Bill: 

"Chas.  W.  Hood, 

Foreman." 

Arraignment   and  Plea. 

Whereupon,  the  said  Joseph  Davis,  in  the  custody  of  the^ 
Sheriff  of  Carroll  county,  in  the  jail  of  the  county  aforesaid, 
for  the  cause  aforesaid,  he  had  been  committed,  being  brought 
to  the  bar  of  Court  here  in  his  proper  person  by  the  sakl 
Sheriff,  and  having  had  a  hearing  of  the  said  indictment,  aind 
forthwith  being  demanded  concerning  the  premises  in  the  said 
indictment  above  specified  and  charged  upon  him,  how  he  will 
acquit  himself  thereof,  he  saith  that  he  is  Not  Guilty  thereof, 
and  thereof  for  good  and  evil  he  puts  himself  upon  the  country  j. 
and  the  said  Eichard  B.  Normant,  the  State's  Attorney  foi? 
Carroll  county,  who  for  the  said  State  of  Maryland  in  this 
behalf  prosecuteth,  doth  the  like. 

Whereupon,  the  panel  of  petit  jurors  returned  to  tb® 
Court  here  by  the  Sheriff  of  the  county  aforesaid,  according 
to  the  Act  of  Assembly  in  such  case  made  and  provided,  be- 
ing called — come. 

Thereupon,  certain  of  them  being  challenged  by  the  said 
Richard  B.  Normant,  State's  Attorney  for  Carroll  county,  on 
the  part  of  the  said  State,  and  the  said  Joseph  Davis,  accord- 
ing to  the  Act  of  Assembly  in  such  case  made  and  provided, 
to  wit:  Francis  Warner  and  Cyrus  Chiveigart  by  the  said 
State's  Attorney  for  Carroll  county  aforesaid,  and  Peter  Baile^ 
Hiram  Plain,  and  Kinsey  Taylor  by  the  said  prisoner. 

And  because  the  rest  of  the  regular  panel  of  petit  ju» 
rors  being  called,  and  by  the  Court  severally  sworn  to  make 
true  answers  to  such  questions  as  by  the  said  Court,  shall  b© 
demanded  of  them,  severally  say,  that  they  had  so  far  formed 
and  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner  at  the  bar  of  the  Court  here,  that  they  were  by  th@ 
Court  here  wholly  discharged  from  acting  as  jurors  in  the- 
premises  within  mentioned. 
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Whereupon,  the  Judges  of  the  said  Court  proceeded  to 
"draw  from  the  box  in  the  custody  of  the  Clerk  of  the  said 
C/ircuit  Court,  containing  the  residue  of  the  names  placed 
therein,  in  the  mode  and  manner  directed  by  the  Act  of  the 
General  Assembly  of  Maryland,  in  such  case  made  and  pro- 
vided of  one  hundred  names,  and  ordered  the  same  to  be  in- 
vested in  the  writ  o?  venire  facias  to  be  issued  and  directed  to 
the  said  Sheriff  for  summoning  the  said  one  hundred  persons 
to  attend  upon  said  Court  immediately  as  talesmen,  which 
was  accordingly  done. 

Whereupon,  the  talesmen  returned  to  the  Court  here  by 
the  Sheriff  of  the  county  aforesaid,  according  to  the  Act  of 
Assembly,  in  such  case  made  and  provided,  being  called — 
©ertain  of  them,  to  wit:  Jeremiah  L.  Shuey,  Jonathan  Dor- 
sey,  Wm.  P.  Anderson,  David  Fouble,  Ephraim  Tracy, 
Michael  Bachman,  David  H.  Byers,  Jacob  Bowman,  Dr. 
liTathan  Brown,  David  Stoner,  Edwin  J.  Crennrineand  Wil- 
liam H.  Hooper,  are  charged  and  sworn  to  say  the  truth  in 
the  premises. 

Thereupon,  the  jurors  last  aforesaid,  so  as  aforesaid  em- 
paneled, sworn,  and  charged  to  enquire  and  say  the  truth 
m  the  premises,  retire  from  the  bar  of  the  Court.  And  af- 
terwards, with  the  leave  of  the  Court,  here  return  to  the  bar 
of  the  Court,  and  being  by  the  Court  here  interrogated  as  to 
whether  they  had  agreed  upon  a  verdict  in  the  premises  say, 
that  they  have  not  been  able  to  agree,  and  further  say,  they 
are  fully  satisfied  that  they  will  not  be  able  to  agree  upon  a 
verdict  in  the  premises  aforesaid. 

Whereupon,  for  reasons  by  the  Court  considered  sufficient, 
the  jury  within  mentioned  are  wholly  discharged  from  the 
further  consideration  of  the  premises  aforesaid,  and  from  giv- 
ing any  verdict  of  and  upon  the  premises  within  mentioned. 

And  thereafter,  to  wit,  on  the  8th  day  of  July  1872,  afore- 
said, the  said  Joseph  Davis,  in  the  custody  of  the  Sheriff, 
of  the  county  aforesaid,  being  brought  to  the  bar  of  the 
Court,  and  in  his  proper  person,  files  in  Court,  here  the  fol- 
lowing suggestion  and  affidavit,  to  wit: 


State  of  Maryland,  "j  In  the  Circuit  Court  for  Car- 

I  roll  County, 

I  May  Term,  1872. 

Joseph  W.  Davis.  |  No.  36  Criminals. 

The  prisoner,  Joseph  W.  Davis,  suggests  to  the  Court  oa 
his  oath,  that  he  cannot  have  a  fair  and  impartial  trial  in 
this  the  Circuit  Court  for  Carroll  county,  in  the  indictment 
now  pending  against  him  in  the  said  Court,  and  prays  that 
the  record  of  proceedings  in  the  said  indictment  be  trans- 
mitted to  some  other  Court,  and  of  a  different  Circuit  having 
jurisdiction  in  such  cases.  And  the  said  Joseph  W.  Davis 
further  states  under  oath,  that  he  has  been  convinced  of  that 
fact  aforesaid,  since  the  issue  on  said  indictment  has  been 
made. 

Joseph  W.  Davis. 

Sworn  to  in  open  Court  this  8th  da}^  of  July  1872. 

Jno.  B.  Boyle, 
Clerk  of  the  Circuit  Court  for  Carroll  county. 

Which,  being  read  and  duly  considered  by  the  Court  here, 
It  is  ordered  and  adjudged  by  the  Court  here,  that  the  record 
of  proceedings  of  said  cause,  against  the  said  Joseph  W. 
jjavis,  be  transmitted  to  the  Circuit  Court  for  Washington 
county,  to  be  held  at  Hagerstown,  on  the  fourth  Monday  of 
July  instant;  that  the  last  mentioned  Court  may  proceed  to 
the  trial  thereof,  and  do  therein  as  to  justice  may  appertain, 
and  soforth. 

Jno.  B.  Boyle,  Clerk. 
State  of  Maryland, 

Carroll  County,  to  ivit : 
I  hereby  certify  that  the  aforegoing  is  a  full  and  true  trans- 
cript taken  from  the  record  and  proceedings  in  the  aforesaid 
case  in  the  Circuit  Court  for  Carroll  county,  removed  at  the 
above  term  to  the  Circuit  Court  for  Washington  county. 

In  testimony  whereof,  I  hereto  subscribe 
(Seal's  Place.)  my  name,    and   affix   the   seal  of  the 

Circuit  Court  for  Carroll  county,  this 
12th  day  of  July  1872. 

Jno.  B.  Boyle,  Clerk. 


10 

And  now  comes  into  the  Circuit  Court  here^  as  well  the 
said  State  of  Maryland,  by  J.  C.  Zeller,  the  State's  Attorney 
as  the  said  Joseph  Davis,  by  his  attorneys. 

Whereupon,  the  panel  of  petit  jurors,  returned  to  the  Court- 
here  by  tbe  said  Sheriff  of  the  county  aforcsiid,  according  to 
the  Act  of  Assenably  in  such  case  made  and  provided,  being 
called — come. 

Thereupon,  certain  of  them,  to  wit:  John  ShifHer,  Martin 
Funk,  George  Burgan,  John  J.  Hersbej,  Ezra  K.  Leiter, 
George  Harbaugb,[(of  J.,)  Ohas.  A.  Gabe  and  John  Kendall, 
are  sworn  and  charged  to  say  the  trutb  in  the  premises,  &c. 

And  thereupon,  cartain  of  them,  being  challenged  by  the 
said  J.  C.  Zeller,  State's  Attorney  for  Washington  county, 
on  tlie  part  of  the  said  State,  and  the  said  Joseph  Davis,  ac- 
cording to  the  Act  ofJAssembly  in  such  case,  made  and  pro- 
vided. Geo.  W.  Biershing  and  T.  Alfred  Ball,  by  the  said 
State's  Attorney  for  Washington  county  aforesaid,  and  S. 
M.  Pieitzell,  Elias  Eakle,  Joel  Scholosser,  B.  A.  Edmunds, 
Wilkin  Boyer  and  David  Beck,  by  the  said  prisoner. 

And  because  the  rest  of  the  regular  panel  of  petit  jurors 
being  called,  and  by  the  Court  severally  sworn  to  make  true 
answers  to  such  questions  as  by  the  said  Court  shall  be  de- 
manded of  them,  severally  say,  that  they  had  so  far  formed 
and  expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
prisoner  at  the  bar  of  the  Court  here,  that  they  were  by  the 
Court  here  wholly  discharged  from  acting  as  jurors  in  the 
premises  within  mentioned. 

Whereupon,  the  Judges  of  the  said  Court,  proceeded  to 
draw  from  the  box  in  the  custody  of  the  Clerk  of  the  said 
Circuit  Court,  containing  [the  residue  of  the  names  placed 
therein,  in  the  mode  and  manner  directed  by  the  Act  of  the 
General  Assembly  of  Maryland,  in  such  case  made  and  pro- 
vided of  fifty  names,  and  ordered  the  same  to  be  inserted  in 
the  writ  of  venire  facias  to  be  issued  and  directed  to  the  said 
Sheriff  for  summoning  the  said  fifty  persons  to  attend  upon 
said  Court  immediately  as  talesmen;  which  Avas  accordingly 
done. 

Whereupon,  the  talesmen  returned  to  the  Court  here  by 
the  Sheriff  of  the  county  aforesaid,  according  to  the  Act  of 
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Assembly  in  such  case  made  and  provided,  being  called,  cer- 
tain of  them,  to  wit:  Thos.  H.  Crampton,  Solomon  Funk, 
Henry  Dasang  and  John  Kretzer,  together  with  the  jurors 
from  the  regular  panel  are  also  sworn,  and  charged  to  say  the 
truth  in  the  premises,  &c. 

Who,  upon  their  oath,  do  say,  that  Joseph  Davis  is  guilty 
of  murder  in  the  first  degree. 

Memorandum. 
Before  the  jurors  withdrew  from  the  bar  of  the  Court  here, 
the  said  Joseph  Davis,   by  his  attorneys  aforesaid,  filed  in 
Court  here  the  following  affidavit,  &c.: 

Affidavit  of  W.  P.  Maulshy  and  J.  A.  C.  Bond. 
The  State  of  Maryland,       "j 

! 
vs.  y    In   the   Circuit   Court   for 

I  Washington  County. 

Joseph  Davis.  J 

Personally  appeared  in  open  Court,  this  25th  day  of  Sep- 
tember 1872,  William  P.  Maulsby  and  James  A:  C.  Bond, 
and  severally  made  oath  on  the  Holy  Evaugely  of  Almighty 
God,  that  at  the  trial  of  this  cause  in  the  Circuit  Court  for 
Carroll  county,  Andrew  K.  Syester,  Esqijire^  Attorney  Gen- 
eral of  the  State  of  Maryland,  K.  B.  Normant,  Esquire^ 
State's  Attorney  for  Carroll  county,  and  John  E.  Smith,  Esq., 
the  same  persons  who  now  appear  as  counsel  for  the  State  in 
the  trial  of  this  case  in  this  Court,  appeared  as  counsel  for 
the  State,  in  the  said  trial  in  said  Circuit  Court  for  Carroll 
county,  that  at  the  several  stages  of  said  trial  in  the  said  Cir- 
cuit Court  for  Carroll  county,  and  repeatedly  and  uniformly 
during  the  progress  of  said  case,  the  said  counsel  named, 
stated  and  insisted  and  admitted  in  open  Court,  that  J.  Ham- 
ilton Shue  was  a  competent  witness  for  the  defence,  and  that 
the  defence  could  call  him  as  a  witness  whenever  the  traverser 
chose  to  do  so;  and  they  further  severally  make  oath  as  afore- 
said, that  but  for  the  said  statement  insisting  and  admission 
as  aforesaid  of  the  said  counsel,  then  and  now  conducting 
this  prosecution,  these  affiants,  as  the  attorneys  and  counsel 
of  the  said  Joseph  Davis,  and  also  of  the  said  J.  Hamilton 
Shue,  would  have  before  entering  on  this  trial,  have  moved 
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ihe  Court  to  grant  a  joint  trial  to  the  said  Davis  and  Shue,  in 
order  that  the  jury  might  at  any  stage  of  the  trial,  when  they 
were  satisfied  that  the  said  Shue  was  not  guilty  against  hira, 
and  then  that  the  said  Davis  might  have  the  right  to  his  tes- 
timony as  a  witness;  and  they  further  make  oath  as  afore- 
said, that  the  said  counsel  for  the  State  have  never  at  any 
moment  prior  to  objecting  to  the  competency  of  said  Shue,  as 
a  witness  in  this  Court,  intimated  to  these  affiants,  directly 
©r  indirectly,  that  they  had  changed  or  waived  their  opinions 
ss  to  the  competency  of  said  Shue,  as  a  witness,  and  these 
affiants,  for  the  reasons  hereinbefore  stated,  pray  that  the  said 
counsel  in  behalf  of  justice,  may  be  estopped  from  objecting 
lo  the  competency  of  said  Shue,  as  a  witness. 

Sworn  to  in  open  Court. 

Test:— Wm.  McK.  Keppler,  Clerk. 

And  thereupon,  on  the  26tli  day  of  September  1872,  the 
following  motion  was  filed,  to  wit: 

llotion  of  Davis  and  SInie. 

State,  ") 

I 

vs.  }-      The  traverser  and  J.  Ham- 

I   ilton  Shue,  indicted  as  an  ac- 
Joseph  Davis.  j   cessory,  move  the  Court  that 

the  said  Shue,  indicted  as  accessory,  be   put  on  trial  jointly 
with,  the  said  Davis. 

Which  motion  being  heard  and  seen,  and  by  the  Court 
liere  fully  understood,  is  overruled. 

And  thereupon,  on  the  27th  day  of  September  1872,  Hon. 
A.  K.  Syester,  the  Attorney  General  for  the  State  of  Mary- 
land, filed  the  following  affidavit,  to  wit: 

Affidavit  of  A.  K.  Syester, 

Stale  of  Maryland,  "] 

j     In    the   Circuit    Court   for 
vs.  \  Washington  County, 

I 

Joseph  Davis.  J  July  Term,  1872. 

At  the  trial  of  the  above  cause  in  the  Circuit  Court  for 
Carroll  county,  when  it  was  removed  to  Washington  county, 
and  during  the  time  the  counsel  for  the  defence  was  making 


the  opening  statement  in  behalf  of  the  prisoner,  it  was  among 
other  things  stated  that  the  indictment  of  said  Shue,  rendered 
him  incompetent  as  a  witness  in  the  case  for  and  in  behalf  of 
the  defence  of  the  traverser;  whereupon,  this  affiant  stated 
that  he  saw  and  knew  of  no  reason  why  the  said  Shue  should 
not  be  examined  as  a  witness;  and  futher,  this  affiant  says, 
that  he  was  then  under  the  impression  and  belief,  that  the 
said  Shue  stood  separately  indicted  as  aiding  and  abetting  in 
the  murder  charged  in  the  indictment  in  this  case. 

And  this  affiant  further  swears,  that  he  remained  under  that 
belief  and  impression,  until  the  night  of  the  24th  of  Septembefj 
after  the  adjournment  of  Court,  when  in  conference  and  con- 
sultation with  R.  B,  Normant,  he  learned  positively  for  the 
first  time,  that  the  said  Shue  was  indicted  as  accessory. 

That  after  the  adjournment  of  the  Court,  on  the  24th,  not 
knowing  otherwise  then,  that  the  said  Shue  was  indicted  as 
aforesaid,  he  expressed  the  opinion  and  belief  that  the  said 
Shue  was  a  competent  witness,  but  such  opinion  rested  on  the 
belief  that  the  said  Shue  was  indicted  as  aiding  and  abetting, 
and  not  as  accessory  before  the/act. 

That  he  never  saw  the  record  of  his  indictment,  and* did 
not  conclude  that  there  would,  or  ought  to  be  any  objection 
taken  to  the  offer  to  swear  him,  until  after  the  said  adjourn- 
ment, and  after  conference  with  the  said  R.  B,  Normant  in 
respect  to  the  nature  of  the  indictment,  and  upon  assurances 
from  him  that  the  said  Shue  was  indicted  as  accessory  before 
the  fact. 

He  further  swears,  that  he  has  no  knowledge  or  recollec- 
tion that  either  the  said  E.B.  aSTormant  or  John  E.  Smith  as- 
sociated with  him  in  the  prosecution,  at  any  time  in  the  Cir- 
cuit Court  for  Carroll  county,  said  or  declared  it  to  be  their 
opinion  that  the  said  Shue  was  a  competent  witness,  but  that 
this  affiant  alone,  of  those  engaged  in  the  prosecution,  pub- 
licly declared,  that  he  knew  no  objection  to  the  said  Shue  be- 
ing a  witness,  but  this  affiant  farther  says,  that  no  point  or 
question  on  the  subject  arose  in  the  said  Court  for  Carroll 
county,  inasmuch  as  the  defence  did  not  call  nor  attempt  to 
produce  the  said  Shue  as  a  witness,  unless  the  prosecution 
would  enter  a  nonpros  in  his  case,  which  was  declined. 
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And  this  affiant  further  says,  that  the  said  Normant  and 
Smith,  as  well  as  this  affiant,  at  the  trialin  Carroll  county, 
agreed  that  the  said  Shue  might  be  produced  as  a  witness  and 
examined,  if  the  defence  desired  to  call  him.  And  such  con- 
clusion was  arrived  at  in  consequence  of  the  counsel  for  the 
defence,  being  understood  as  having  suggested  and  charged 
that  the  said  Shue  was  indicted  with  a  view  of  suppressing 
his  testimony  in  this  case,  and  depriving  the  traverser  of  the 
benefit  of  his  testimony. 

Sworn  to  in  open  Court. 

Test:— Wm.  McK.  Keppler,  Clerk. 

And  thereupon,  on  the  30th  day  of  September  1872,  Joseph 
Davis,  by  his  attorneys  aforesaid,  filed  in  Court  here  the  fol- 
lowing motion  and  reasons  for  a  new  trial,  to  wit: 

Motion  for  New  Trial. 

The  State,  ] 

I   In  the  Circuit  for  Washing- 
vs.  \-  ton  County.- 

I 
Joseph  Davis.  J  July  Term,  1872. 

The  prisoner,  by  his  counsel,  prays  the  Court  to  grant  him 
a  new  trial,  for  the  following  reasons,  to  wit: 
1st.  Because  the  verdict  is  against  the  evidence. 
2nd.  Because  the  verdict  is  without  evidence. 
3rd.  Because  the  verdict  is  against  the  weight  of  evidence. 
4th.  Because  there  was  no  legal  sufficient  evidence  on  which 
the  jury  could  find  the  verdict. 

Wm.  p.  Maulsby, 
Jas.  A.  C.  Bond, 
Alex.  Neill, 
Geo.  Freaner, 

Attys.  for  Traverser. 

Which  motion  being  heard  and  seen,  and  by  the  Court 
here  fully  understood,  is  overruled. 

Whereupon,  on  the  1st  day  of  October  1872,  Joseph  Davis, 
by  his  attorneys  aforesaid,  filed  in  Court  here  the  following 
exceptions,  to  wit: 
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Bills  of  Exceptions. 

The  State,  "] 

j    In     the     Circuit     Court    for 
vs.  y         Washington    County. 

I 
Joseph  Davis.  J  July  Term,  1872. 

The  State  offered  evidence  of  the  death  of  Abraham  Jj. 
Lynn,  and  tending  to  shew  that,  when  he  was  discovered, 
about  7  o'clock,  in  the  evening  of  5th  April  last,  dead,  in 
the  sink  of  the  mill,  which  he  had  leased,  and  which  he  was 
carrying  on,  and  in  which  he  had  the  prisoner  as  an  em- 
ployee, there  were  on  his  head  six  wounds,  which  the  wit- 
ness, Doctor  Manakee,  who  had  been  a  practicing  physician 
for  7  years,  and  was  a  graduate  of  the  Medical  College  of 
Louisville,  described — the  witness,  Dr.  Manakee,  had  exam- 
ined the  body  of  Lynn,  both  on  the  night  on  which  he  was 
found,  and  on  the  next  day  for  the  Coroner's  Jury,  and  tes- 
tified that  only  one  of  the  wounds  he  had  dicovered,  produced 
a  fracture  of  the  skull,  which  was  mortal,  and  that  he  had 
been  in  the  sink  on  Saturday,  6tli  April,  and  from  his  own 
inspection,  and  from  the  description  of  the  construction  and 
condition  of  the  sink  given  by  witnesses  in  the  case,  who 
had  been  previously  examined  as  to  the  condition  and  nature 
of  the  wounds  on  the  head  of  deceased,  and  as  to  the  manner 
in  which  they  might  have  been  received  or  inflicted,  the 
State  proposed  to  ask  the  witness  this  question  :  "State  to 
the  jury  what  kind  of  instruments  could,  in  your  opinion, 
have  inflicted  those  wounds,"  but  the  prisoner  by  his  coun- 
sel, objected  to  tlie  admissibility  of  the  question,  and  of  an 
answer  thereto,  and  the  Court  overruled  the  objection,  and 
allowed  the  question  to  be  asked  and  answered,  and  the 
proof  offered  to  be  given. 

Whereupon,  the  prisoner  excepted,  and  prayed  the  Court 
to  sign  and  seal  this,  his  first  bill  of  exceptions,  which  is  ac- 
cordingly done,  this  28th  day  of  September  1872, 

R.  H.  Alvey,        [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pbarre,  [Seal.] 
After  the  foregoing  bill  of  exception  had  been  taken,  signed 
and  sealed,  which  is  prayed  to  be  taken  as  part  of   this  bill 
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of  exceptions,  the  State  proved  by  said  witness,  Dr.  Mana- 
tee, that  the  wounds  might  have  been  inflicted  by  a  crowbar 
or  by  an  adze,  both  of  which  had  been  produced  in  Court,  and 
proved  to  have  been  in  and  about  the  mill;  that  witness  fitted 
the  crowbar  in  the  fracture  on  back  of  head;  that  the  back 
part  of  crowbar,  at  the  point  v/here  it  curves  to  make  the 
point  of  the  crowbar,  and  on  the  side  of  the  crowbar  opposite 
to  the  side  on  which  the  point  is,  and  by  fitting  it  from  the 
direction  of  the  feet  of  the  body,  that  is,  by  standing  at  the 
feet  and  holding  crowbar  in  witness'  hand,  then,  and  apply- 
ing the  crowbar  to  the  skull,  the  part  of  it  above  mentioned, 
fitted  into  the  depression  in  the  skull,  caused  by  the  frac- 
ture, and  indicated  that  the  blow  had  been  struck  from  that 
direction  and  produced  the  fracture,  witness  thought,  at  the 
time  of  the  Coroner's  Jury,  that  an  adze  might  have  inflicted 
the  wounds;  witness  thinks  it  probable  that  the  assassin  was 
inside  the  sink  with  Lynn  after  the  fatal  blow  producing  the 
fracture  on  the  back  part  of  the  skull  had  been  given,  which 
witness  thinks  was  the  first  blow  given,  and  wound  inflicted; 
and  that  the  assassin  inflicted  all  the  other  wounds  inside  of 
the  bin,  and  that  the  blood-stain  on  the  interior  sides  of  the 
sink  were  put  there  by  the  assassin  by  design,  after  Lynn 
was  dead;  about  the  natural  quantity  of  blood  was  below  the 
pin,  one-sixth  of  the  blood  is  in  the  head,  and  the  blood  ex- 
tended down  the  rib,  in  which  the  pin  was,  to  the  bottom  of 
the  sink,  his  left  arm  was  over  the  pin,  his  head  bent  to  the 
right,  and  the  blood  was  discharging  from  the  right  ear;  the 
fracture  on  the  back  part  of  the  head  was  alike  all  over,  from 
the  three  wounds  on  the  back  part  of  the  head;  the  witness 
removed  the  scalp  when  he  made  the  examination  on  Satur- 
day, but  did  not  remove  the  scalp  from  the  other  three 
wounds;  did  not  mention  the  adze  in  his  testimony  on  the 
former  trial  at  Westminster,  as  one  of  the  probable  instru- 
ments of  death,  do  not  know  that  witness  then  testified  that 
the  wounds  could  have  been  inflicted  by  crowbar  alone.  In 
his  testimony  on  the  former  trial  in  Westminster,  witness  did 
not  say  that  only  a  crowbar  could  have  produced  the  wounds; 
he  then  mentioned  an  adze;  the  assassin  must  have  been 
standing  behind  Lynn  when  he  struck  the  blow;  he  could 
have  struck   the  blow  standing  between   gable-end  wall  and 
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elevators,  but  this  would  have  required  a  left-handed  blow. 
Witness  made  a  careful  examination  of  the  sink;  the  nail 
heads  were  within  two  inches  of  each  other,  and  projected 
7-16  of  inch,  these  were  fastened  tight  in  the  side  of  the 
sink;  the}-  had  blood  around  them;  don't  think  they  pro- 
duced any  of  the  wounds;  one  wound  punctured  as  itjobbed; 
when  witness  made  the  examination,  witness  prized  open  the 
fracture  in  the  skull  with  an  adze  or  hatchet,  don't  know 
which;  when  saw  the  bodv  in  the  sink,  the  feet  were  restinir 
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oa  the  wheat,  tv/o  or  three  feet  below  tlie  level  of  the  pin,  at 
an  angle  of  45°;  the  appearance  of  the  countenance  was  nat- 
ural; witness  saw  the  wounds  in  scalp  on  Friday  night,  and 
from  their  appearance  thought  they  might  have  been  done  by 
accident  or  design,  but  after  a  fuller  examination  on  Satur- 
day, of  nature  and  direction  of  wounds  and  fracture,  con- 
cluded that  the  wounds  could  not  have  been  made  by  acci- 
dent: the  head  was  not  washed  clean  on  Friday  night;  the 
blows  to  produce  the  wounds  on  the  top  of  the  head,  if  struck 
downwards  with  the  ordinary  force  of  man,  would  have 
crushed  the  skull,  where  those  wounds  were;  it  was  not 
crushed;  death  does  not  occur  from  compression  in  less 
than  twelve  hours  ;  Lynn  did  not  die  from  external  hem- 
orrhage, because  there  was  not  sufficient  pallor,  he  died 
from  compression  or  concussion;  cannot  say  whether  wit- 
ness testified  in  Westminster  on  former  trial;  that  witness' 
examination  on  Saturday,  caused  in  his  opinion,  a  diminu- 
tion of  the  chances  of  death  by  accident;  the  fracture  on 
the  back  part  of  the  head  would  have  produced  instant 
death  in  most  cases;  it  is  probable  that  Lynn's  death  was 
instantaneous;  the  blood  in  the  sink,  and  that  on  the  sides 
of  the  sink,  seemed  to  be  put  there  by  the  hands  of  an  as- 
sassin; does  not  think  that  those  blows  could  have  been  in- 
flicted outside  the  sink,  because  there  would  have  been  more 
blood  on  the  floor  of  mill  around  the  opening  of  sink;  thinks 
it  possible  that  concussion  of  the  brain  would  have  produced 
instant  death;  did  not  remove  the  skull  and  examine  the 
brain;  blood  which  may  accumulate  in  the  head  by  the  effect 
of  wounds  inflicted,  will  discharge  after  the  heart  ceases  to 
beat;  two  and.three  quarter  pounds  of  blood  might  have  run 
from  his  head,  besides  the  blood  in  the  skull;  a  pint  of  blood 
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makes  a  pound;  the  right  side  of  Lynn  was  the  most  bloody; 
the  witness  produced  a  skull  and  marked  on  it  with  a  pencil, 
the  positions  of  the  fracture  and  the  wounds;  that  the  de- 
scription of  the  wounds  and  fracture  heretofore  given  by  the 
witness,  was  given  from  a  written  memorandum  which  he 
had  written  out  sometime  after  the  examination  was  made 
from  lead-pencil  memoranda,  which  he  made  at  the  time  of 
the  examination,  and  was  fuller  than  the  lead-pencil  memo- 
randa, and  that  Dr.  Moore  assisted  him  in  the  examination; 
that  witness  conducted  it  himself;  made  the  lead-pencil  mem- 
oranda, and  wrote  out  the  description  given  in  his  testimony. 
On  cross-examination,  the  prisoner,  by  his  counsel,  asked 
the  witness  whether  he  made  an  autopsy  in  the  case  of  the 
deceased,  A.  L.  Lynn,  and  witness  said  that  his  examination 
of  the  body  was  not  an  autopsy;  prisoner's  counsel  then  asked 
witness  whether  there  is  any  medical  or .  scientific  termor 
name  by  which  to  designate  what  he  did  in  the  case  of  the 
remains  of  A.  L.  Lynn,  as  distinguished  from  the  terra, 
autopsy;  and  witness  answered,  that  some  books  on  medical 
jurisprudence  called  it  an  examination  of  the  body;  counsel 
then  asked  witness  what  book  called  it  an  examination  of  the 
body;  and  witness  answered,  "Taylor;"  counsel  then  handed 
to  witness  "Taylor,"  and  asked  him  to  refer  or  turn  to  that 
part  of  the  book  in  which  it  was  called  an  examination  of  the 
body;  but  the  counsel  for  the  State  objected,  and  the  Court 
sustained  the  objection,  and  decided  that  the  examination  by 
the  counsel  for  the  defence  could  not  have  the  statements  of 
a  book  thus  given  to  the  jury,  but  might  inquire  of  the  wit- 
ness what  he  did  in  examining  the  body  of  the  deceased,  and 
refused  to  allow  it;  whereupon,  the  prisoner,  by  his  counsel, 
excepted,  and  prayed  the  Court  to  sign  and  seal  this  second 
bill  of  exceptions,  which  is  accordingly  done,  this  28th   day 

of  Sept.  1872. 

R.  H.  Alvey,        [Seal.] 

W.  MoTTR,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  bo  ta-ken  as  parts  of 
this  hill  of  exception,  the  State  called  Doctor  J.  W.  Herring, 
and  proved  by  him  that  he  had  been  a  practicing  physician  for 
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18  years,  and  that  lie  had  heard  the  description  of  the  wound's 
on  the  head  of  Lynn,  by  Dr.  Manakee,  who  had  described  thena 
and  who  also  stated  that  he  knew  deceased,  and  had  heard 
the  description  of  the  condition  of  the  sink,  as  detailed  by 
the  witness  in  this  case  at  the  time  the  body  of  Lynn  was 
found  therein;  and  the  State  then  ?sked  said  witness,  whether 
from  the  nature  of  the  wound  and  fracture  described  by  Dr. 
Manakee  as  fatal,  such  wound  and  fracture  could  have  been,, 
or  were  likely  to  have  been,  inflicted  by  the  deceased  acci- 
dently  falling  into  the  sink  in  the  condition  in  which  it  has- 
been  described  by  the  witness. 

The  prisoner,  by  his  counsel,  objected  to  the  question,  and 
the  proof  proposed  to  be  given,  and  asked  leave  to  ask  a  pre- 
liminary c[uestion,  whether  the  scientific  knowledge  of  the 
witness  gave  him  any  means  of  knowledge  of  the  causes 
which  might  produce  wounds  and  fractures  beyond  those  of  an 
ordinary  man  not  a  physician;  and  permission  being  given, 
the  question  was  asked,  and  witness  answered,  that  he  had 
no  superior  means  of  knowledge  beyond  any  one  not  a  physi- 
cian, except  his  knowledge  of  the  anatomy  of  the  skull  and 
the  thickness  of  the  skull-bone.  The  prisoner  thereupon  ob- 
jected to  the  competency  of  the  witness  to  answer  the  above 
question  for  the  State;  but  the  Court  overruled  the  objection^ 
whereupon,  the  petitioner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal  this  his  third  bill  of  excep- 
tions, which  is  accordingly  done,  this  28th  day  of  September 
1872. 

E,  H.  Alvey,        [Seal.], 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 

After  the  aforegoing  bills  of  exception  had  been  taken^ 
signed  and  sealed,  which  are  prayed  to  be  taken  as  part  of 
this  bill  of  exceptions,  the  State  proved  by  said  witness,  2>r, 
Herring,  that  the  wound  on  back  part  of  skull  is  on  occipital 
bone,  and  involves  the  occipital  protuberance;  that  there  is 
anatomically  a  superior  curved  line,  called  a  prominence,  and 
an  inferior  curved  line,  called  a  prominence;  the  fracture 
does  not  involve  upper  or  lower  prominence;  in  opinion  of 
witness,  the  mortal  wound  and  fracture  could  not  have  been 
caused  by  Lynn  falling  into  the  sink  by  accident;  the  vio- 
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lence  which  produced  the  fracture  u-ould  affect  the  cerebel- 
lum; would  not  say  that  it  was  not  possible  that  the  wounds 
on  top  of  bead  could  be  produced  by  falling  into  sink,  but 
does  not  think  it  probable;  it  is  possible  that  those  wounds, 
except  that  on  temple,  might  be  inflicted  by  falling  on  nails 
in  sink. 

The  prisoner,  by  his  counsel,  proposed  to  ask  witness  the 
following  question: 

Leaving  out  of  view  the  descriptiou  of  the  wound  and  frac- 
ture on  back  part  of  head,  as  given  by  Dr.  Manakee,  would 
or  would  not  the  part  of  the  skull  below  the  occipital  protu- 
berance be  liable  to  be  fractured  by  accident;  and  stated  that 
this  question  was  asked  of  witness  as  a  medical  expert. 

But  the  State,  by  its  counsel,  objected,  and  the  Court  sus- 
tained the  objection  and  refused  to  allow  the  question  to  be 
asked,  because  of  its  being  too  general  and  abstract,  stating 
that  it  would  permit  it  if  applied  to  any  state  of  facts  testified 
to  in  the  cause. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal  this  fourth  bill  of  excep- 
tions, which  is  accordingly  done,  this  28th  day  of  September 

18'72. 

K.  H.  Alyey,        [Seal.] 

W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 

After  aforegoing  bill  of  exception  had  been  taken,  signed 
and  sealed,  which  are  prayed  to  be  taken  as  a  part  hereof,  the 
prisoner,  by  his  counsel,  offered  to  ask  the  said  witness.  Dr. 
Herring,  the  following  question:  "If  Dr.  Moore  were  present 
aiding  and  assisting  Dr.  Manakee  in  making  the  examination 
of  the  dead  body  of  Lynn,  would  it  or  not  have  been  proper, 
according  to  the  rules  stated  by  medical  authors,  and  more 
conducive  to  certainty  in  respect  to  description  and  location 
of  the  wounds  and  fracture,  that  one  of  the  physicians  should 
have  made  notes  of  the  examination  of  the  wounds  and  frac- 
ture as  each  was  examined  by  the  other  physician  and  a  de- 
scription announced." 

But  the  State  objected  to  the  question,  and  the  Court 
sustained  the  objection  and  refused  to  allow  it,  stating  that 
it  was  not   what  might  be  found  staled   in  medical  books, 
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but  the  sworn  opinion  of  the  witness  as  a  medical  miin,  that 

was  admissible  as  evidence  to  the  jury. 

Whereupon,  the  prisoner,  loy  his  counsel,  excepted,  and 

prayed  the  Court  to  sign  and  seal,  this  fifth  bill  of  exceptions, 

which  is  accordingly  done,  this  28th  day  of  September  1872, 

K.  H.  Alvey,        [Seal,] 
W.  Hotter,  [Seal.] 

Geo.  a.  Pearre,   [Seal.] 

After  the  foregoing  bills  of  exception  were  taken,  signed 
and  sealed,  which  are  prayed  to  be  taken  as  part  of  this  bill 
of  exceptions,  the  prisioner  offered  to  ask  said  witness,  Dr. 
Herring,  the  following  question:  , 

Look  at  the  lead-pencil  marks  on  the  sknll  produced  by 
Dr.  Manakee,  said  by  him  to  indicate  the  position  on  the 
skull  of  Lynn  of  the  several  wounds  and  fractures,  and  say 
whether  there  are  any  rules  prescribed  by  medical  science  for 
conducting  aa  examination  of  the  dead  body  or  skull  of  a 
man  for  the  purpose  of  ascertaining  an.  accurate  description 
of  wounds  and  fractures  in  respect  to  their  character  and  pre- 
cise location;  but  the  State  objected,  and  the  Court  sustained 
the  objection,  and  would  not  allow  the  question  to  be  asked, 
/or  the  season  stated  in  the  preceding  exception. 

"Whereupon,  the  prisoner,  by  his  council,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  sixth  bill  of  exceptions; 
which  is  iiccordingly  done,  this  28th  day  of  September  1872. 

R.  H.  Alvey,       [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 
After  the  foregoing  bills  of  exception  had  been  taken^ 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts 
hereof,  the  prisoner,  by  his  counsel,  offered  to  put  to  the  said 
witness.  Dr.  Herring,  the  following  question  :  "According 
to  the  rules  of  medical  science,  ought  or  ought  not  the  notes 
of  a  post  mortem  examination  of  a  body  to  be  made  when, 
and  as  soon  as  an  examination  of  each  wound  of  fracture 
found  thereon,  if  any,  may  be  made  by  the  physician  conduct- 
ing or  making  the  examination:  But  the  State,  by  its  counsel, 
objected  to  the  admissibility  of  the  question,  and  of  the  proof 
offered,  and  the  Court  sustained  the  odjection,  and  refused  to 
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allow  the  question,  for  reasons  stated  in  fifth  and  sixth  bills 
of  exception;  whereupon,  the  prisoner,  by  his  counsel,  ex- 
cepted, and  prayed  the  Court  to  sign  and  seal,  this  seventh 
bill  of  exceptions,  which  is  accordingly  done,  this  28th  day  of 

September  1872.     . 

R.  H.  Alvey,       [Seal.] 

W.  Hotter,         [Seal.] 

Geo.  a.  Pearrb  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  part 
hereof,  the  State  called  Dr.  James  L.  Billingslea,  and  proved 
by  him,  that  he  had  been  a  practicing  physician  for  forty  or 
fifty  years,  and  that  he  had  heard  the  evidence  of  Dr.  Mana- 
kee,  describing  the  wounds  on  the  head  of  the  deceased,  and 
the  fractures  on  the  skull,  and  also  the  testimony  of  the  wit- 
nesses who  had  described  the  construction  and  condition  of 
the  sink. 

The  State  then  put  to  said  witness  the  same  question  put  to 
Dr.  Herring,  as  stated  in  the  third  exception,  but  the  pris- 
oner, by  his  counsel,  objected  to  the  competency  of  the  proof 
offered,  and  the  Court  overruled |the  objection,  and  allowed 
the  proof  offered  to  be  given  to  the  jury. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  eighth  bill  of  excep- 
tions, which  is  accordingly  done,  this  28th  day  of  September 

1872. 

R.  H.  Alvey,       [Seal.] 

W.  Hotter,  [Seal.] 

Geo.  a.  Pearre,  [Seal,] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  part  of 
this  bill  of  exception,  the  State  proved  by  said  witness,  Dr. 
BilUngslea,  that  it  was  impossible  for  the  wounds  and  frac- 
tures found  by  Dr.  Hanakee,  on  the  skull  of  said  Lynn,  to 
have  been  produced  by  his  having  accidentally  fallen  into  the 
said  sink. 

On  cross-examination  of  said  witness,  prisoner's  counsel 
asked  said  witness  whether  he  had  been  present  in  Court,  and 
bad  heard  the  entire  testimony  of  said  Doctor  Hanakee,  and 
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mony of  said  Doctor  Manakee,  from  the  time  he  was  called 
to  the  witness'  stand,  up  to  about  1  o'clock  P.  M.,  but  that 
lie  was  not  present,  and  did  not  hear  the  testimony  of  said 
Dr.  Manakee  delivered  on  his  further  continued  cross-exam- 
ination, from  2  o'clock  P.  M.  to  4  o'clock  P.  M.^  but  that  he 
had  heard  Doctor  Manakee  describe  fully  the  nature  and 
character  of  the  wounds  he  had  found  upon  the  skull  of 
Lynn,  and  heard  a  full  description  by  several  witnesses  of  the 
construction  of  the  bin  or  sink,  and  its  condition  at  the  time 
the  dead  body  of  Lynn  was  found,  the  witness  stated  that 
the  Court  having  taken  a  recess,  from  1  to  2  o'clock  P.  M., 
whilst  said  Dr.  Manakee  was  being  cross-examined,  he^  the 
witness,  left  the  Court  at  1  o'clock,  and  did  not  return  at  2 
o'clock,  and  consequently  did  not  hear  his  testimony  after  2 
o'clock;  whereupon,  the  prisoner,  by  his  counsel,  prayed  the 
Court  to  strike  out  the  proof  produced  by  the  State  of  the 
opinion  of  this  witness,  Doctor  Billingslea,  and  to  instruct 
the  jury,  that  it  must  not  be  considered  b}' them;  but  the 
Court  refused  to  strike  out  said  proof,  and  instruct  the  jury 
as  prayed;  whereupon,  the  prisoner,  by  his  counsel,  excepted, 
and  prayed  the  Court  to  sign  and  seal,  this  nintli  bill  of  ex- 
ceptions, which  is  accordingly  done,  this  2Sth  day  of  Septem- 
ber, in  the  year   1872. 

R.  H.  Alvey,         [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 
After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  betaken  as  part  here- 
of, the  State  called  Boclor  Wm.  N.  Ilarlin,  and  proved  by 
him  that  he  has  been  a  practicing  physician  for  20  years, 
and  that  in  his  opinion,  from  the  description  given  by  Doctor 
Manakee  of  the  wounds  and  fracture  found  by  him  on  the 
head  of  Lynn  after  death,  said  wounds  and  fracture  could 
not  not  have  been  caused  by  accidental  falling  into  the  sink, 
as  it  has  been  described  by  the  witnesses. 

On  cross-examination  of  this  witness,  the  prisoner's  coun- 
sel asked  him,  whether  the  wound  or  fracture  on  the  hind 
part  of  Lynn's  skull,  as  described  by  Doctor  Manakee,  was 
^inderstood  by  witness  to  be  on,  above  or   below  the  occipital 
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protuberaoce,  and  witness  testified  that  it  was  partly  below> 
as  he  understood  it;  prisoner's  counsel  then  aaked  witness 
whether  a  fracture  on  that  part  of  the  skull  below  the  occipi- 
tal protuberance  could  probably  be  caused  by  accident,  be- 
cause of  its  being  thinner  or  weaker  than  that  part  of  the 
skull  on  the  occipital  protuberance,  or  immediately  above  it; 
and  witness  answered,  that  from  the  description  of  the  frac- 
ture, as  given  by  Doctor  Manakee,  the  fracture  of  the  thin 
part  of  the  skull  of  Lynn,  below  the  occipital  protuberance 
in  question  in  the  case,  could  not  have  been  caused  by  acci- 
dent; whereupon  the  prisoner,  by  his  counsel,  objected  to  the 
Court,  that  the  answer  of  the  witness  was  not  in  reply  to  the 
question  propounded,  and  claimed  that  the  prisoner  was  en- 
titled to  have  his  question  answered,  but  the  question  having 
been  repeatedly  put  to  said  witness,  and  the  same  answer 
given  thereto,  and  the  witness  stating  that  to  be  his  only 
answer  to  the  question,  the  Court  overruled  the  olyection, 
and  decided  that  the  answer  was  proper,  and  that  the  witness 
should  not  be  further  pressed  for  answer  to  said  question. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  tenth  bill  of  excep- 
tions, which  is  accordingly  done,  this  28th  day  of  September, 

A,  D.  1872. 

R.  H.  Alvey,        [Seal.] 

W.  Hotter,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 

After  the  foregoing  bill  of  exception  had  been  taken,  signed 

and  sealed,  which  are  prayed  to  be  taken  as  parts  of  this  bill 

of  exceptions,  the   State  proved  by  Dr.  3Ioore,  the  skull  of 

A.  L.  Lynn,  now  produced,  shows  that  it  was  fractured  and 

the  bone  broken  very  much   upon  the    temple,  when,  on  the 

post  mortem  examination  on  the  6th  of  April,   Dr.  Manakee 

and  witness  had   not    discovered  a  fracture  on  the  temple  at 

all,  they  probed  the  wound  on  the  temple,  but  did    not  take 

"  off  the    scalp,  and  thought  it  was   not  fractured;    the  skull 

also  shows  that  the  posterior  fracture  was  below  suture,  and 

that  it  extended  above  and  below  the  occipital  protuberance, 

and   further  proved  by  Dr.  Englar    that  he  was   present  at 

the  exhumation  of  the  remains  of  Lynn,  and  tliat  the    skull 
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prodnceJ  bj  the  State,  by  the  last  witness,  was  the  real  skull 
of  said  Lynn. 

The  prisoner  then  offered  to  prove  by  said  witness,  that 
Professor  Tonry,  of  the  city  of  Baltimore,  had  been  employed' 
•by  the  State  as  a  chemical  expert  in  this  case,  for  the  pnrposa 
of  analyzing  and  detecting  blood  marks,  and  had  been  exam- 
ined by  the  State  as  an  expert  on  the  previous  trial  of  this 
case  in  Westminster,  and  had  had  in  his  possession  for  anal- 
ysis, the  clothes  of  prisoner,  and  that  the  supposed  blood 
marks  on  the  gable-end  wall  of  mill,  spoken  of  by  witnesses, 
had  not  been  submitted  to  said  Professor  Tonry  forexamina. 
tion,  and  are  now  the  same  on  said  wall  as  when  witness 
first  saw  them,  and  to  prove  in  this  connection  that  the 
County  Commissioners  of  Carroll  county,  had  paid  to  said 
Tonry  $50  for  services  as  a  chemical  expert  in  this  case. 

But  the  counsel  for  the  Stale  objected  to  so  much  of  the- 
testimony  of  the  said  witness  as  was  offered  to  prove  that 
Professor  Tonry,  in  the  former  trial  of  this  case  at  West- 
minster, had  been  employed  to  analyze  or  subject  to  chemi- 
cal tests,  certain  supposed  blood  stains  upon  the  clothes 
of  the  prisoner,  and  the  Court  ruled  such  objection  good,, 
and  the  counsel  for  the  prisoner  notified  the  Court  that 
he  reserved  an  exception  to  such  ruling.  Before,  however, 
such  exception  was  signed,  the  counsel  for  the  State  admitted 
to  the  Court  and  to  the  jury,  that  Professor  Tonry  had  been 
employed  on  the  former  trial  of  this  cause  as  an  expert  at 
Westminster,  to  apply  chemical  tests  to  the  said  clothes,  and 
that  he  had  not  applied  any  chemical  tests  to  said  spots  upon 
the  wall  of  the  mill,  and  had  not  subjected  said  clothes  to  an 
analysis,  and  that  the  Commissioners  of  Carroll  county  bad- 
paid  him  $50  for  his  services,  and  that  Professor  Tonry  had 
not,  in  fact,  subjected  them  to  a  chemical  analysis,  said  spots 
on  the  clothes  or  upon  the  wall. 

Whereupon,  the   prisoner,   by  his   counsel,    excepted   and 
prayed  the  Court  to  sign  and  seal,  this  eleventh  bill  of  excep-- 
tions,  which  is  accordingly  done, this  28th  day  September  1872. 
4  '  R.  H.  Alvey,        [Seal.] 

W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre.  [Seal.] 

After   the   foregoing   bills   of  exception    had   been   taken-,, 
signed  and   scaled,  which   are   prayed   to  be   taken    as  parts 
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hereof,  the  State  further  proved  by  Dr.  James  B .  3IcKee,  that 
he  has  been  a  practising  physician  for  thirty-eight  or  thirty- 
nine  years;  that  he  has  heard  the  testimony  of  Dr.  Manakee, 
-and  the  description  of  the  sink  by  the  witnesses,  and  then 
•exhibited  and  placed  in  his  hands  for  inspection  and  exam- 
jaation  the  skull  or  cranium  of  deceased,  which  had  been 
exhumed  by  Dr.  Moore  and  Dr.  Englar  as  testified  to  by  them, 
and  v/hich  had  been  exhumed  and  brought  into  Court  after 
the  commencement  of  this  case,  and  after  the  witness  had 
examined  the  several  fractures  on  the  back  of  the  skull,  and 
<3n  the  side  thereof.  The  State  then  propounded  the  follow- 
ing question  :  "Whether  from  the  nature  and  character  of 
the  fractures  on  that  skull  as  now  shown  you,  such  fractures 
could  have  been  or  were  likely  to  have  been,  produced  or  in- 
flicted accidentally  by  falling  into  the  sink  in  the  condition 
in  which  the  sink  has  been  described  by  the  witnesses."  Bat 
the  prisoner,  by  his  counsel,  objected  to  the  admissibility  of 
the  question,  and  the  Court  overruled  the  objection,  and  al- 
lowed the  question  to  be  asked  and  answered. 

Whereupon,  the  prisoner  excepted  and  prayed  the  Court 
to  sign  and  seal,  this  twelfth  bill  of  exceptions,  which  is 
■accordingly  done,  this  28th  day  of  September  1872. 

R.  H.  Alyey,        [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre.  [Seal.] 
After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts 
hereof,  the  State  further  called  Dr.  Frederick  Dorsey,  and 
proved  that  he  was  a  practicing  physician  for  twenty  years, 
had  heard  testimony  of  Dr.  Manakee  and  others  describing 
wounds  and  sink,  and  had  seen  and  examined  the  skull  of 
deceased  produced  and  shown  him,  and  was  of  the  opinion 
that  death  could  not  have  resulted  from  falling  accidentally 
into  the  sink,  and  has  also  seen  skull  of  Lynn  since  it  was 
produced  in  Court,  and  examined  it. 

On  cross-examination,  witness  said  he  had  formed^and  ex- 
pressed the  opinion  testified  to  by  him,  before  any  testimony  in 
the  case  had  been  given  in  this  Court,  that  sometime  ago,  and 
before  this  trial,  the  Attorney  General  had  presented  to  him  a 
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written  descriptiou  of  the  wouuds  on  the  head  of  the  deceased, 
as  given  by  Dr.  Manakee  in  Court,  which  ^description  is  the 
same  as  testified  to  by  Dr.  Manakee  in  this  case,  and  had 
also  described  to,  and  shown  to  him  the  same  model  of  the 
sink  heretofore  produced  in  evidence  in  this  trial,  and  he  had 
then  formed  the  opinion  expressed;  that  during  the  present 
Court,  and  on  the  night  of  Tuesday,  the  first  day  thereof,  and 
before  any  proof  had  been  given,  witness  and  Dr.  Manakee, 
and  Dr.  Herring,  Dr.  Martin  and  Dr.  McKee,  had  a  consul- 
tation on  the  subject  for  the  purpose  of  comparison  of  opinions, 
and  they  had  done  so;  the  same  doctors  had  had  other  similar 
consultations  since,  out  of  the  Court  and  in  private;  that  since 
the  formation  of  his  opinion,  and  since  the  private  consulta- 
tions with  the  other  physician,  he  had  heard  the  proof  in 
Court,  and  had  examined  the  skull  of  the  deceased,  and  that 
confirmed  his  previously  formed  opinion. 

"Whereupon,  the  prisoner,  by  his  counsel,  moved  the  Court 
to  strike  out  the  proof  of  the  opinion  of  the  witness,  testified 
to  in-chief,  as  illegal  and  incompetent,  but  the  Court  over- 
ruled the  motion  and  refused  to  strike  out  as  prayed. 

Whereupon,  the  prisoner  excepted,  and  prayed  the  Court 
to  sign  and  seal,  this  thirteenth  bill  of  exceptions,  which  is 
accordingly  done,  this  26th  day  of  September  1872. 

R.  H.  Alvey,         [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,   [Seal.] 

After  the  aforegoing  bills  of  exceptions  were  taken,  signed 
and  sealed,  which  are  prayed  to  be  taken  as  a  part  hereof,  the 
State  further  proved  by  Dr.  N.  B.  Scott,  that  he  has  been  a 
physician,  practicing  for  many  years;  that  he  had  given  the 
subject  little  thought,  and  had  not  heard  all  the 'evidence 
describing  the  wounds  and  the  sink,  but  had  heard  occasional 
parts  thereof;  that  it  is  probable  that  the  fracture  on  the  back 
part  of  the  head  would  produce  instant  death,  or  at  any  rate 
within  an  hour;  has  seen  the  head  of  the  deceased  produced 
in  Court,  and  examined  the  fractures  thereon,  and  had  seen 
the  model  of  the  sink,  which  had  been  produced  in  Court  by 
other  witnesses,  and  examined  it. 

The  State  then  propounded  to  witness  the  same  question 
that  had  been  put  to  Dr.  McKee,  in  the  twelfth  bill  of  excep- 
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tions,  hereinbefore  set  out,  bat  the  prisoner,  by  his  coiiusel, 
objected  to  this  question,  and  the  Court  overruled  the  objec- 
tion and  allowed  the  question  to  be  asked  and  answered. 

Whereupon,  the  prisoner  excepted,  and  prayed  the  Court 
to  sign  and  seal,  this  fourteenth  bill  of  exceptions,  which  is 
done,  this  2Sth  day  of  September  1872. 

E.  H.  Alvey,        [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 

After  all  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which^are  prayed  to  be  taken  as  parts  of 
this  bill  of  exceptions,  the  prisoner  offered  lo  prove  by  J. 
Hamilton  Sliue,  that  on  the  5th  day  of  September  1872,  he 
saw  Abraham  L.  Lynn  alive,  and  at  the  shop  of  said  Shue, 
within  a  few  yards  of  said  Lynn's  mill,  betweea  3|  and  4 
o'clock  P.  M.  of  said  day;  that  when  witness  so  saw  said 
Lynn  alive,  the  prisoner  had  gone  to  Union  Bridge,  and  that 
said  Shue  saw  the  prisoner  when  he  left  for  Union  Bridge, 
about  3  o'clock,  and  again  on  his  return,  about  6  o'clock. 

But  the  State  objected  to  the  competency  of  the  said  Shue 
to  testify  in  behalf  of  the  prisoner,  and  in  support  of  its  ob- 
jection, produced  and  relied  on  the  transcript  of  the  record  of 
the  indictment  of  said  Shue  by  the  grand  jury  of  Carroll 
county,  and  removed  to  this  Court,  as  follows: 

The  State  of  Maryland, 

Carroll  County,  to  ivit: 

The  grand  jurors  for  the  State  of  Maryland,  for  the  body  of 
Carroll  county,  do  on  their  oaths  present,  that  Joseph  Davis, 
late  of  Carroll  county  aforesaid,  yeoman,  on  the  fifth  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-two,  with  force  and  arms,  at  the  county  aforesaid,  in 
and  upon  one  Abraham  L.  Lynn,  in  the  peace  of  God  and  of  the 
said  State  then  and  there  being  feloneously,  wilfully  and  of  his 
malice  aforethought,  did  make  an  assault,  and  that  the  said  Jo- 
seph Davis,  with  a  certain  iron  crowbar,  in  and  about  three  feet 
in  length,  and  one  inch  in  diameter,  which  he,  the  said  Joseph 
Davis,  then  and  there  had  and  held  in  both  of  his  hands,  the 
said  Abraham  L.  Lynn,  in  and  upon  the  back  part  of  the 
head    of  him,  the  said   Abraham    L.  Lynn,  then    and    there 
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feloucously,  wilfully  and  of  his  malice  aforethought,  did 
strike,  giving  unto  him,  the  said  Abraham  L.  Lynn,  then 
and  there  with  the  said  iron  crowbar,  by  the  stroke  aforesaid, 
in  the  manner  aforesaid,  in  and  upon  the  back  part  of  the 
head  of  him,  the  said  Abraham  L.  Lynn,  one  mortal  wound 
€f  the  length  of  one  and-a-half  inches,  and  of  the  width  of 
one  and  a  quarter  inches,  and  of  the  depth  of  one-eighth  of 
an  inch,  of  which  said  mortal  wound  he,  the  said  Abraham 
L.  IJynn,  on  the  said  fifth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-two,  at  the 
county  aforesaid,  did  languish,  and  laoguishing  did  live,  on 
which  same  fifth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-two  aforesaid,  at  the 
county  aforesaid,  he,  the  said  Abraham  L.  Lynn,  of  the  said 
mortal  wound  died.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say,  that  the  said  Joseph  Davis,  him,  the 
said  Abraham  L.  Lynn,  in  manner  and  form  aforesaid,  and 
by  the  means  aforesaid,  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  kill  and  murder.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present,  that 
Hamilton  Shue,  late  of  Carroll  county  aforesaid,  yeoman, 
before  the  said  murder  was  committed,  in  form  aforesaid,  on 
the  fifth  day  of  April,  in  the  year  aforesaid,  at  the  county 
aforesaid,  did  feloniously  and  maliciously  incite,  move,  pro- 
cure, aid,  counsel,  hire  and  coramand^the  said  Joseph  Davis, 
the  said  murder  in  manner  and  form  aforesaid,  to  do  and 
commit,  contrary  to  the  Act  of  Assembly  in  such  case  made 
and  provided,  and  against  the  peace,  government  and  dig- 
nity of  the  State. 

ErcHARD  B.  Norm  ANT, 

State's  Attorney  for  Carroll  county. 
Whereupon,  the  said  grand   inquest   having  retired   from 
the  bar  of  the  Court,  to  inquire  of  and  concerning  the  said 
indictment,  afterwards  returned  the  said  indictment  to  the 
Court  here,  thus  endorsed,  to  wit : 
''True  Bill  : 

"Chas.  W.  Hood, 

Foreman." 

Wherein  the  said  Shuo  is  indicted  as  an  accessory  before 
the  fact,  and  which  indictment  is  still  pending  and  undeter- 
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mined  in  this  Court;  and  the  Court,  after  inspecting  the 
transcript  of  the  said  record  and  indictment,  sustained  the 
objection,  and  refused  to  permit  said  fShue  to  testify. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  fifteenth  bill  of  ex- 
ceptions, which  is  accordingly  done,  this  28th  day  of  Sep- 
tember 1872. 

K.  H.  Alvey,        [Seal.] 
Y\\  Hotter,  [Seal.] 

Geo.  a.  Pearre,  [Seal.] 
After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  hereby  prayed  to  be  taken  as 
part  of  this  bill  of  exception,  the  traverser  proved  hy  David 
Harmoiif  a  competent  witness,  that  on  the  5th  day  of  April 
1872,  he  saw  Joseph  Davis,  the  prisoner,  in  the  town  of 
Union  Bridge,  at  about  quarter  past  three  in  the  afternoon. 

On  cross-examination,  the  witness  proved  that  he,  the 
witness,  came  to  Union  Bridge  on  said  day  about  12  M.; 
that  he  was  at  several  places  named  by  him  before  he  saw 
Davis  as  stated,  and  that  amongst  other  places  he  was  at  the 
office  of  Joshua  Sweitzer,  and  that  Sweitzer  looked  at  his 
watch,  and  said  it  was  then  about  1  P.  M. 

In  reply,  the  State  called  Joshua  Sioeiizer,  and  proved  by 
him,  that  on  the  said  5th  of  April,  the  said  Harmon  was  not 
at  his  office,  as  stated  by  him,  at  any  time  on  the  5th  April 
last,  while  he  was  there,  and  that  he  did  not  look  at  his 
watch  and  say  that  it  was  one  o'clock,  as  stated  by  said 
Harmon,  and  y»€l  he  recollected  distinctly  he  was  absent  on 
the  5th  of  April,  from  his  office,  from  eight  o'clock  in  the 
morning  until  seven  o'clock  in  the  evening,  on  a  survey,  and 
that  he  returned  to  Union  Bridge  so  late  that  evening  that 
he  had  not  time  to  get  his  supper,  before  he  had  to  go  to  a 
meeting  of  the  Building  Association,  of  which  he  was  an 
officer,  and  that  he  distinctly  remembers  that  after  the  meet- 
ing had  been  in  session  for  some  time,  a  messenger  arrived 
and  announced  that  the  dead  body  of  Lynn  had  been  found 
that  evening  in  the  sink  of  the  mill,  and  that  he,  as  coroner^ 
was  sent  for,  and  that  for  these  reasons  he  distinctly  remem- 
bers that  he  was  not  in  his  office  on  that  day. 
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In  reply,  the  prisouer  called  Isaac  Schrioer,  and  proved  bj 
hin:i  that  ho  knew  the  general  character  of  David  HarmoBj^. 
in  the  neighborhood,  for  truth  and  veracity,  and  that  it  was 
good,  and  from  his  general  character  he  would  believe  him 
on  oath.  ' 

Whereupon,  the  State  offered  to  prove  by  said  witness, 
Scliriver^  that  he  also  knew  the  general  character  of  Joshua 
Svveitzer,  for  truth  and  veracity  in  the  neighborhood,  and 
that  it  was  good,  and  that  from  his  general  character  he 
would  believe  him  on  oath. 

But  the  prisoner,  by  his  counsel,  objected  to  the  admissi- 
bility of  the  proof  offered,  as  to  the  character  of  said  Sweitzery. 
and  the 'Court  overruled  tlie  objection  and  allowed  the  proof 
to  be  given. 

Whereupon,  the  traverser  excepted,  and  prayed  the  Courty. 
to  sign  and  seal,  this  sixteenth  bill  of  exceptions,  which  is 
accordingly  done,  this  28th  day  of  Sept.  1872. 

R.  H.  Alvey,       [Seal.] 
W.  MoTTER,  [Seal,] 

Geo.  a.  Pearre,  [Seal.] 

During  the  course  of  this  trial,  the  counsel  for  the  pris- 
oner, reserved  several  exceptions  to  rulings  of  the  Court  oo 
questions  of  evidence,  but  no  exceptions  were  formally  pre- 
pared during  the  trial,  but  were  prepared  thereafter,  and  the 
counsel  for  the  prisoner  in  preparing  the  exceptions  to  be- 
presented  to  the  Court  for  their  signatures,  inserted  all  the- 
evidence  given  on  the  trial,  according  to  the  view  of  such 
counsel,  and  asked  the  Court  to  sign  and  seal  the  said  excep- 
tions, embracing  all  the  evidence  so  prepared,  the  counsel 
stating  that  they  deemed  it  important  to  the  full  presentatioB 
of  the  questions  reserved,  that  all  said' evidence  should  be- 
incorporated  in  the  exceptions.  But  the  Court  were  of  dif- 
ferent opinion,  and  thought  it  unnecessary  for  the  full  and 
fair  presentation  of  the  several  questions  reserved,  that  the 
record  should  be  incumbered  with  all  the  evidence  in  the  caiisej, 
and  declined  to  sign  the  exceptions  as  presented  by  the  counsel 
of  the  prisoner,  and  required  the  exceptions  to  be  prepared,  ia 
accordance  with  the  fifth  rule  prescribed  by  the  Court  of 
Appeals,  for  governing  appeals,  at  the   same  time  informing; 
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the  counsel  on  both  sides,  that  any  suggestions  that  they 
might  make,  in  reference  to  the  insertion  of  facts  or  evidence 
material  to  the  exceptions  would  be  gladly  heard  and  con- 
sidered, and  the  Court,  thereupon,  themselves,  in  the  pres- 
ence of  said  counsel  for  both  sides,  proceeded  to  revise  and 
remodel  the  said  exceptions  so  presented,  by  the  counsel,  for 
the  prisoner,  as  to  the  evidence  to  be  incorporated  therein,  so 
as  to  make  the  same  conform  to  the  said  fifth  rule  prescribed 
by  the  Court  of  Appeals,  and  did,  in  lieu  and  stead  of  the 
-exceptions  so  prepared  by  the  counsel  of  the  prisoner,  sign 
and  seal  the  several  bills  of  exceptions  in  this  case,  in  the 
"form  they  now  appear  in  the  record.  To  the  refusal  of  the 
-Court  to  sign  the  bills  of  exceptions,  containing  all  the  evi- 
<ience  given  in  the  cause  as  prepared  and  presented  by  the 
■counsel  of  the  prisoner,  the  said  prisoner,  by  his  counsel,  ex- 
cepted, and  prayed  the  Court,  this  1st  day  of  Oct.  1872,  to 
^sign  and  seal,  this  seventeenth  bill  of  exceptions,  which  is 

•done  accordingly. 

E.  H.  Alvey,       [Seal.] 
W.  MoTTER,  [Seal.] 

Geo.  a.  Peaere,  [Seal.] 
And  thereupon,  on  the  19th  day  of  December  1872,  Joseph 

Davis^  by  his  attorneys  aforesaid,  filed   the  following  motion 

for  a  new  trial  and  reasons  therefor: 

Motion  and  Beasons  for  New  Trial. 
State  of  Maryland,  ")  No.  —  Criminals. 

i 

vs.  \  In    the    Circuit    Court    for 

I       Washington  County. 

Joseph  Davis.  J       Term,  1872. 

The  prisoner,  in  this  cause,  by  William  P.  Maulsby,  Alex- 
ander Neill,  James  A.  C.  Bond  and  W.  P.  Maulsby,  Jr., 
liis  attorneys,  move  for  a  new  trial  in  this  cause,  and  assigns 
,as  reasons  therefor,  the  following,  viz: 

1st.  The  discovery  of  new,  relevant  and  material  testimony, 
which  he  has  been  able  only  now  for  the  first  time  to  offer  in 
his  behalf,  after  most  earnest  and  diligent  effort  and  inquiry 
to  obtain  and  offer  at  the  time  of  his  trial,  and  which  he  has 
liot  been  able  to  procure  sooner.  And  the  prisoner,  by  his 
.counsel  aforesaid,  represents  and  files   herein  the  affidavit  in 
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used  on  the  former  trial,  such  as  at  the  former  trial;  and 
also  at  the  time  of  the  decision  of  his  former  motion  for  a 
new  trial,  was  not  capable  of  being  used  by  him  by  the  de- 
cision of  this  Court,  and  by  no  default  on  his  part;  that  said 
evidence  is  material  to  the  issue  joined  in  said  case,  and  to 
the  point  decided  by  the  jury,  and  that  the  same  is  direct, 
and  not  collateral,  and  that  it  goes  to  the  merits  ot  the  case, 
and  is  not  offered  for  the  purpose  of  impeaching  or  discredit- 
ing any  witness;  that  the  prisoner  has  used  every  effort  in 
his  power,  and  all  due  diligence  in  endeavoring  to  avail  him- 
self of  said  evidence  at  his  former  trial;  that  he  has  been 
diligent  in  discovering  and  procuring  said  evidence  before 
said  last  trial,  as  well  as  now,  and  the  same  is  not  cumula- 
tive in  any  place  to  any  evidence  offered  by  him  on  his  pre- 
vious trial,  but  the  same  is  direct,  independent  and  rele- 
vant. 

And  the  prisoner,  by  his  attorneys  aforesaid,  files  here- 
with the  accompanying  affidavit  in  support  of  the  foregoing 
motion. 

Wm.  p.  Maulsby, 
George  Freaner, 
Alex,  Neill, 
J.  A.  C.  Bond, 
Wm.  p.  Maulsby,  Jr., 

Attorneys  for  Prisoner. 
And  thereupon,  on    the  19th   day  of  December   1872,   the 
following  affidavit  of  J.  Hamilton  Shue,  in  support  of  motion 
for  new  trial,  was  filed,  to  wit: 

Affidavit  of  Shue. 

State  of  Maryland,  ]  No.  —  Criminals. 

I 

vs.                           y  In     the    Circuit   Court    for 

j        Washington  County.   

Joseph  Davis.                J  Term,  1872. 

On  this  19th  day  of  December,  in  the  year  1872,  persoQ- 
ally  appeared  in  open  Court,  J.  Hamilton  Shue,  and  made 
oath  on  the  Holy  Evangely  of  Almighty  God,  that  he 
knows  Joseph  Davis;  that  he  knew  Abraham  L.  Lynn, 
in  his  lifetime;    that  he   was  on    the   premises  of  said  Lynn 

o 
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engaged  in  bis  business,  on  the  5th  day  of  April  1872;. 
that  on  said  day,  in  or  about  3  o'clock  P.  M.,  said  Josepli 
Davis  left  the  premises  of  said  Lynn,  informing  this  affiant, 
that  he  was  going  to  Union  Bridge;  that  sometime  after  the 
departure  of  said  Davis,  viz:  between  the  hours  of  3  and  4 
P.  M.,  said  Abraham  L.  Lynn  came  into  the  shop  or  place 
of  business  of  this  deponent,  and  had  some  conversation  with 
him  upon  indifferent  matters,  and  that  in  a  very  short  time 
he  went  out  again;  that  said  deponent  never  saw  said  Lynn 
again  alive,  or  at  all,  until  he  was  shewn  him  in  the  bin  in 
the  mill  dead;  that  this  deponent  never  saw  said  Davis  after 
his  said  leaving  said  premises,  until  in  or  about  the  hour  of 
six  o'clock  P.  M.,  when  he  returned  upon  said  premises. 
Sworn  to  in  open  Court. 

Test:— Wm.  McK.  Keppler,  Clerk. 

And  thereupon,  on  the  19th  day  of  December  1872,  the  fol- 
lowing affidavit  of  Joseph  Davis  in  support  of  a  motion  for  a 
new  trial  was  filed,  to  wit: 

Affidavit  of  Josepli  Davis. 

State  of  Maryland,  "|  No.  —  Criminals. 

! 

vs.                           y  In    the   Circuit   Court    for 

I  Washington  County. — 

Joseph  Davis.               J  November  Term,  1872. 

On  this  19th  day  of  December,  in  the  year  1872,  before  the 
subscriber,  a  Justice  of  the  Peace  of  the  State  of  Maryland, 
in  and  for  Washington  county,  personally  appeared  Joseph 
Davis,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God,  that  upon  his  trial  in  the  Circuit  Court  for  Washington 
county,  at  the  July  Term  thereof,  he  offered  as  testimony  in 
his  behalf  the  evidence  of  a  certain  J.  Hamilton  Shue,  then 
being  in  Court;  that  the  same  was  rejected  by  the  Court  as 
inadmissible,  upon  the  ground,  that  the  said  Shue  was  in- 
competent; that  upon  the  18th  day  of  December,  in  the  year 
1872,  the  said  J.  Hamilton  Shue  was  restored  to  his  compe- 
tency as  a  witness  for  the  first  time  since  the  trial  of  this 
affiant  at  the  time  aforesaid;  that  said  J.  Plamilton  Shue  is 
an  important  and  material  witness  in  the  trial  of  this  affiant; 
that  the  testimony  to  be. given  by  him,  as  this  affiant  verily 
believes,  is   not  designed  to  explain  or  contradict  former  tes- 
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timony;  that  this  affiant  has  been  guilty  of  no  laches  in  seek- 
ing and  procuring  said  testimony,  and  that  said  witness  will 
prove  the  following  facts,  viz:  That  be  knows  Joseph  Davis; 
that  he  knew  Abraham  L.  Lynn  in  his  lifetime;  that  he  v/as 
oa  the  premises  of  said  Lynn  engaged  at  his  own  business,, 
on  the  5th  day  of  April,  in  the  year  1872;  that  on  said  day^, 
in  or  about  three  o'clock  P.  M.,  said  Joseph  Davis  left  the 
premises  of  said  Lynn  informing  said  witness  that  ho,  DaviS;, 
was  going  to  Union  Bridge;  that  sometime  after  the  departure^ 
to  wit:  between  the  hours  of  3  and  4  P.  M.,  of  said  Davis,  said 
Abraham  L.  Lynn  came  into  the  shop  or  place  of  business  of 
said  witness,  and  had  some  conversation  with  him  upon  indiL 
ferent  matters  and  that  in  a  very  short  time  he  went  out  agaia; 
that  said  witness  never  saw  said  Lynn  again  in  life,  and  that 
said  Joseph  Davis,  so  far  as  the  knowledge  of  said  witness  ex- 
tends, did  not  return  upon  thepremises  of  said  Lynn  upon  whicln 
said  witness  was  from  the  time  of  the  departure  of  said  Davis 
as  aforesaid,  until  the  time  of  his  arrival  on  said  premises,  ia 
or  about  the  hour  of  6  P.  M.  of  the  same  day,  and  that  said 
evidence  is  not  cumulative,  but  direct  and  independent. 

Joseph  W.  Davis. 
Sworn  to  and  subscribed  before  me  this  19th  day  of  Decem- 
ber 1872. 

Jos.  A.  Skinner,  J.  P. 
And  thereupon,  on  the  19th  day  December   1872,  the  fol- 
lowing affidavit  of  W.  P.  Maulsby,  J.  A.  C.  Bond  and  Ales> 
Neill,  in  support  of  a  motion  for  a  new   trial    was  filed,  to 
wit : 

State  of  Maryland,  "]  No.  —  Criminals. 

I 

vs.  y  In  the    Circuit     Court    for 

I  Washington  County. 

Joseph  Davis.  J  Term  1872. 

On  this  19th  day  of  December  in  the  year  1872,  personally 
appeared  in  open  Court  William  P.  Maulsby,  Alexander 
Neill  and  James  A.  C.  Bond,  Esq.,  and  made  oath  on  th© 
Holy  Evangely  of  Almighty  God,  that  they  were  of  the 
attorneys  who  conducted  the  trial  of  the  case  of  State  of 
Maryland  vs.  Joseph  Davis,  No.  —  Criminals,  July  Term,. 
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l.872j  tried  in  this  Court;  that  in  the  progress  of  said  trial 
they  offered  the  testimony  of  J.  Hamilton  Shue  on  the  part 
of  the  prisoner;  that  the  same  was  rejected  by  the  Court 
liere,  upon  the  ground  that  he  was  incompetent  to  testify  in 
said  case  by  the  laws  of  Maryland  at  that  time;  that  said 
Shue  was  indicted  by  the  grand  jury  of  Carroll  county  in  the 
State  of  Maryland,  upon  the  charge  of  being  an  accessory 
'before  the  fact  to  the  murder  of  Abraham  L.  Lynn  at  the 
same  term  of  the  Circuit  Court  for  Carroll  county,  at  which 
Joseph  Davis,  the  prisoner,  was  indicted  as  the  principal  in 
said  alleged  murder;  that  at  the  time  of  said  offer  of  testi- 
mony of  said  Shus,  said  Shue  was  still  under  said  indictment, 
untried  and  present  in  said  Court;  that  upon  the  first  recon- 
Tening  of  said  Court  after  the  rendition  of  the  verdict  in  the 
^ease  of  the  State  against  Joseph  Davis,  and  within  two  days 
./after  the  rendition  of  said  verdict,  the  affiants  made  in  said 
case  against  said  Joseph  Davis,  a  motion  for  a  new  trial,  and 
^00  the  following  day  moved  an  immediate  trial  of  the  iudict- 
EQent  against  said  J.  Hamilton  Shue,  which  said  motion  for 
trial  was  overruled  by  the  Court,  and  the  case  was  continued 
^ntil  the  general  term  of  this  Court;  that  upon  said  offer  of 
ifial  by  said  attoneys,  acting  in  behalf  of  said  J.  Hamilton 
Sboe,  these  affiants  elected  to  try  said  cause  before  the  Court 
iBstead  of  a  jury,  but  that^'the  same  was  as  hereinbefore  stated 
ss  well  as  the  motion  for  a  new  trial  in  said  case  against  said 
•Joseph  Davis  overruled. 

Wm.  p.  Maulsby, 

Jas.  a.  C.  Bond, 
Alex.  Neill. 
Sworn  to  in  open  Court. 

Test:— Wm.  McK.  Keppler,  Clerk. 

And  thereupon   the  said   Joseph  Davis,  by  his   attorneys 

aforesaid,  prays  an  appeal  in  the  above  cause  from  the  rulings 

^©f  this  Court,  as  follows  : 

Appeal. 

State  of  Maryland,  ] 

i   No.  8Cr.  Trl.,  July6,  1872. 
vs.  } 

j   In     the     Circuit    Court    for 
Joseph  Davis.  J  Washington  County. 

•Joseph  Davis,  the  prisoner  in  the  above  cause,  by  W.  P. 


37 

Maulsb}',  Jas.  A.  C.  Bond,  Geo.  Freaner  and  Alex.  Neil!,. 
his  counsel,  prays  an  appeal  in  the  above  cause  from  the 
rulings  of  the  Court,  embraced  in  their  several  bills  of  excep- 
tions filed. 

Wm.  p.  Maulsby, 
Jas.  a.  C.  Bond, 
Geo.  Freaner, 
Alex.  Neill, 
Attorneys  for  Prisoner. 

State  of  Maryland,  ]  No.  8  Or.  Trls.,  July  Term. 

I  1872, 

vs.  j» 

i   In    the    Circuit     Court    for 
Joseph  Davis.  J  Washington  County. 

Personally  appeared  before  the  subscriber,  Clerk  of  the 
Circuit  Court  for  Washington  county,  in  open  Court,  on  this 
first  day  of  October,  A.  D.  1872,  Wm.  P.  Maulsby,  Jas.  A. 
C.  Bond,  Alex  Neill  and  George  Freaner,  attorneys  for  the 
prisoner  in  the  above  cause,  and  did  severally  make  oath  oa 
the  Holy  Evangely  of  Almighty  God,  that  the  appeal  prayed 
in  said  cause  is  not  taken  for  delay. 

Sworn  to  in  open  Court. 

Test :— Wm.  McK.  Keppler,  Clk. 

And  thereupon,  all  further  proceedings  in  the  premises 
aforesaid,  and  between  the  parties  aforesaid,  by  order  of  th@ 
Court  here,  in  conformity  vfith  the  Act  of  Assembly,  are  con- 
tinued from  term  to  term,  until  the  fourth  Monday  of  Julyj, 
in  the  year  1873. 

At  which  fourth  Monday  of  July,  the  opinion  of  the  Court 
of  Appeals,  affirming  the  rulings  of  this  Court,  was  filed,, 

And  thereupon,  on  the  30th  day  of  July,  A.  D.  1873,  the 
said  Joseph  Davis  is  brought  into  Court  here  for  sentence. 

Whereupon,  the  Court  passed  the  following  sentence  upon 
the  prisoner  : 

Sentence. 

The  sentence  of  the  Court  upon  the  verdict  is,  that  yoo^ 
Joseph  Davis,  now  at  the  bar  of  the  Court,  be  taken  from 
this  place  back  to  the  jail  from  whence  you  came,  there  to 
be  detained  in  close  custody  until  you  can  and  shall  be  re- 
moved to  Carroll  county,  in  this  State,  to  which  county  yo5i 


are  hereby  remanded,  to  be  there  detained  in  close  custody 
m  the  jail  of  said  county;  and  thence  taten  at  sucTi  time 
as  may  be  duly  appointed^  to  the  place  of  execution,  and 
there  be  hanged  by  the  neck  until  you  are  dead. 

State  oe  Maryland, 

WasMnglon  County,  to  wit: 

I,  Wm.   McK.   Keppler,   Clerk  of   the  Circuit  Court   for 

Washington  county,  do  herebj   certify,  that  the  foregoing  is 

truly  taken  from  the  Records  and  Proceedings  of  the  Circuit 

Court  for  Washington  county — (State  of  Md.  vs.  Jos.  Davis.) 

In  testimony  whereof,  I  hereunto  subscribe 

(Seal's  Place.)         my  name  and   affix  the  seal  of  the  said 

Circuit  Court,  at  Hagerstown,  this  13th 

day  of  September,  A.  D.  1873. 

Wm.  McK.  Keppler,  Clerk. 

Eecord , = $15  25 

Express , 25 

$15  50 


COURT  ®F  APPI^AI^§  ©F  MAHYLArVD. 


JOSEPH  DAVIS, 

vs. 

THE  STATE  OF  MARYLAND. 

KoBiNsox,  Judge,  Delivered  the  Opixiox  of  the  Court. 


On  the  5th  oi  April  1872,  Abraham  L,  Lynn  was  found 
tlead,  in  the  sink  or  bin  of  his  miU.  Six  wounds  were  dis- 
covered on  his  head,  one  of  which  the  examining  physician 
pronounced  mortal.  The  prisoner,  an  employee  of  the  de- 
ceased, was  arrested,  tried  and  convicted  of  the  murder. 

At  the  trial  below,  certain  exceptions  were  taken  by  the 
prisoner  to  the  rulings  of  the  Court,  in  pursuance  of  the  Act 
of  1872,  chapter  318.  These  exceptions  were  argued  in  De- 
cember last,  and  the  five  Judges  who  sat  in  the  case  were  of 
opinion  that  the  rulings  of  the  Circuit  Court  ought  to  be 
affirmed.  At  the  request  of  one  of  the  Judges  who  con- 
curred in  that  opinion,  the  case  has  been  re-argued,  and  has 
received  that  patient  and  carefnl  consideration,  which  its 
gravity  and  importance  demanded.  We  propose  now  to  con- 
sider the  several  exceptions  relied  on  by  the  prisoner,  in  the 
order  in  which  they  are  presented  by  the  record. 

In  the  first  exception,  Dr.  Manakee,  the  examining  physi- 
cian, was  asked,  "to  state  to  the  jury  what  kind  of  instru- 
ments could  in  his  opinion  have  inflicted  the  wounds  found 
on  the  head  of  the  deceased?"  It  is  admitted,  that  it  was 
competent  to  prove  by  this  witness  the  nature  of  the  instru- 
ment by  which,  in  his  opinion,  the  injuries  were  inflicted; 
but  the  question  is  objected  to  on  the  ground,  that  it  involves 
a  mere  possihiUty ,  a.nd  not  a 'rational  'probability^  as  to  the 
nature  of  the  weapon  used. 
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We  do  not  think,  however,  that  either  the  questioQ  or  the 
answer  of  the  witness  thereto,  is  liable  to  the  objection  thus 
urged.  The  witness  was  a  physician,  and  had  made  an  ex- 
amination of  tlie  wound  on  the  head  of  the  deceased,  and  also 
ot  the  bin  or  sink  in  which  the  body  was  found,  and  the  ques- 
tion was  asked  for  the  purpose  of  proving  by  him  the  na- 
ture and  character  of  the  weapon  by  which  in  his  opinion  the 
wounds  had  been  inflicted.  And  the  answer  of  the  witness 
shows  very  clearly  that  he  so  understood  the  question.  So  he 
says,  "the  wound  might  have  been  inflicted  by  a  croiuhar  or 
adze/'  both  of  which  had  been  produced  in  Court,  and  proved 
to  have  been  in  and  about  the  mill,  and  that  assuming  the 
blow  to  have  been  given  from  a  certain  direction  described  by 
him,  he  found  the  crowbar  fitted  the  depression  in  the  skull. 
He  does  not  say  the  wounds  might  possibly  have  been  inflicted 
by  a  crowbar  or  an  adze;  but  on  the  contrary,  the  fair  mean- 
ing of  his  ansv/er  is,  that  they  were  in  his  opinion  inflicted 
either  by  a  crowbar  or  an  adze. 

The  second  exception  arose  upon  the  cross-examination  of 
the  same  witness.  No  autopsy  of  the  body  was  made,  the  ex- 
amination being  confined  to  an  external  examination  of  the 
wounds,  and  in  reply  to  a  question  on  the  part  of  the  prisoner 
as  to  whether  there  was  any  medical  or  scientific  term  dis- 
tinguishing the  examination  thus  made  from  autopsy,  the 
witness  said  some  books  on  Medical  Jurisprudence  called  it 
an  examination  of  iJie  hody.  In  answer  to  the  further  questioa 
as  to  what  book,  witness  replied,  ^'■Taylor,"  whereupon  coun- 
sel for  prisoner  handed  the  book  to  the  witness,  and  asked 
him  to  turn  to  that  part  of  it,  in  which  such  an  examination 
was  sodesignated.  If  the  purpose  was  to  test  the  medicalknow 
ledge  of  the  witness,  the  mode  proposed  certainly  was  not  a. 
very  satisfactory  way  to  do  so.  The  medical  knowledge  of  a. 
witness,  who  is  competent  to  testify  as  an  expert,  it  is  but 
fair  to  presume,  is  founded  upon  authorities  so  differing  in 
value  and  upon  such  various  degrees  of  practice  and  experi- 
ence. That  it  is  doubtful,  to  say  the  least  of  it,  whether  the 
accuracy  of  his  recollection  as  to  a  technical  term  used  by  a 
writer,  can  be  said  to  test  in  any  manner  his  general  know- 
ledge and  experience.  Be  that  however  as  it  may,  we  are  of 
opinion   that  the  book  could   not  be  handed    to  the  witness 
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even  for  such  a  purpose.  Courts  are  not  presumed  to  be 
familiar  with  the  principles  or  the  terms  used  by  medical  au- 
thors, and  when  questions  arise,  necessarily  involving  their- 
application,  they  must  be  proved  as  facts  are  proved,  by  wit- 
nesses competent  to  testify  in  regard  thereto,  medical  books- 
are  not  admissible  in  evidence,  either  for  the  purpose  of  sus- 
taining or  contradicting  the  opinion  of  a  witness;  Collier  vs. 
Simpson,  5th  and  6th,  p.  14,  1st  Greenleaf  Ev.,  sec.  440. 

In  the  third  exception,  having  proved  by  Doctor  Herring. 
that  he  had  been  a  practicing  physician  for  eighteen  years, 
and  that  he  had  heard  Dr.  Manakee's  description  of  the 
wounds,  and  had  heard  also  the  description  of  the  sink  or  bin 
in  wliich  the  body  was  found,  the  State  proposed  to  ask  the 
Avitness  whether,  ''from  the  nature  of  the  wound  and  frac- 
ture described  by  Dr.  Manakee  as  fatal,  such  wound  an.d 
fracture  could  have  been  and  were  likely  to  have  been  in- 
flicted by  the  deceased  accidentally  falling  into  the  sink,  in 
the  condition  in  which  had  been  described  by  the  witnesses." 

This  question  is  objected  to  in  the  first  place,  on  the- 
ground  that  the  subject  matter  of  inquiry  is  not  of  such  a. 
character  as  to  warrant  the  introduction  of  expert  iesiimony^ 

It  may  be  difficult,  sometimes,  to  determine  whether  the 
matter  of  inquiry  is  such  as  to  permit  the  opinion  of  experts 
to  be  offered  in  evidence;  witnesses  ordinarily  are  permitted- 
to  testify  only  in  regard  to  facts,  and  upon  the  facts  thus 
proven,  the  tribunal  before  whom  the  case  is  tried  is  pre- 
sumed, capable  of  forming  a  correct  judgment.-  In  the  trial 
of  cases,  however,  it  often  happens  that  questions  arise  touch- 
ing the  matter  of  inquiry  out  of  the  observation  and  experi- 
ence of  persons  in  general,  but  within  the  observation  of 
others,  v/ho  from  previous  study  or  pursuits,  or  experience 
in  life,  have  frequently  and  habitually  brought  that  class  of 
questions  under  their  observation.  And  hence  it  is,  that  in 
such  cases,  persons  who  from  study  or  experience  have 
acquired  a  peculiar  knowledge  in  regard  thereto,  and  per- 
mitted to  testify,  not  only  as  to  facts,  but  also  to  give  their 
opinions  based  upon  facts  within  their  own  knowledge,  and 
upon  facts  proved  by  other  witnesses.  The  weight  to  be  at- 
tached to  this  kind  of  evidence,  and  the  proceeds  upon  which 
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is  feunded,  are  matters  of  course  for  the  coosideratioa  of  the 
]iiry,  the  sole  purpose  in  thus  releasing  the  rules  of  evidence 
in  such  cases  being  to  aid  jurors  in  forming  a  correct  judg- 
ment in  regard  to  questions,  which  it  is  but  reasonable  to 
suppose  that  the  witness,  from  h.is  peculiar  knowledge  and 
experience,  is  more  competent  to  judge  of  than  they  them- 
selves. Without  attempting,  therefore,  to  lay  down  a  pre- 
cise rule  applicable  to  all  cases,  it  is  enough  to  say,  that 
'Whenever  the  matter  of  inquiry  is  such  that  inexperienced 
•persons  are  unlikely  to  prove,  capable  of  forming  a  correct 
judgment,  it,  or  in  other  words,  when  it  so  far  partakes  of 
the  nature  of  a  science  or  trade  as  to  require  a  previous  habit 
•or  experience  or  study  in  order  to  the  attainment  of  a  know- 
ledge of  it,  the  opinion  of  experts  is  admissible.  On  the 
■other  hand,  if  the  matter  of  inquiry  is  not  such  as  to  require 
any  peculiar  habit  or  study  in  order  to  qualify  a  person  to 
understand  it,  then  such  evidence  is  not  admissible.  (See 
Smith's  Leading  Cases.) 

Here  the  body  of  the  deceased  was  found  in  the  sink  or  bin 
of  his  mill,  with  six  wounds  in  the  head,  one  of  which  in- 
volved a  fracture  of  the  skull,  and  in  the  absence  of  direct 
proof,  the  question  as  to  how  and  by  what  means  they  were 
inflicted,  depended  to  some  extent,  at  least,  upon  the  charac- 
ter and  appearance  of  the  wounds  themselves.  The  inquiry 
then  involved  not  only  the  general  appearance  of  the  wounds 
and  the  extent  of  the  inquiry — whether  they  were  inflicted  by 
;a  sharp,  or  by  a  dull  instrument,  or  by  accidentally  f[illing 
into  the  sink,  but  also  some  knowledge  at  least  of  the  anato- 
my of  the  skull — the  relative  strength  and  weakness  of  the 
several  parts  thereof — questions  which  could  only  be  satisfac- 
torily determined  by  the  skill  and  experience  of  persons  ac- 
customed to  and  familiar  with  the  examination  of  wounds. 

In  the  next  place,  it  was  contended,  that  the  record  did  not 
contain  such  a  discription  of  the  wounds,  and  construction 
and  condition  of  the  sink,  as  to  enable  this  Court  to  deter- 
mine whether  a  proper  foundation  had  been  laid  for  the  in- 
troduction of  this  kind  of  testimony.  It  does  appear,  how- 
■ever,  that  the  body  was  found  in  the  sink,  with  several 
wounds  on  the  head,  one  of  which  involved  a  fracture  of  the 
skull,  and  that  a  crowbar  found  in  the  mill  fitted  the  depres- 
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sioa  cause  by  this  fracture.  These  facts  are  sufficient  ia  our 
opinion  to  lay  the  foundation  for  the  admissibility  of  the  evi- 
dence of  experts,  who,  from  [their  knowledge  and  experience 
in  regard  to  the  nature  of  wounds,  are  better  qualified  than 
ordinary  persons  to  form  an  opinion,  as  to  how  and  by  what 
means  the  injuries  thus  found  on  the  head  of  the  deceased  were 
occasioned.  The  preliminary  question  to  be  decided  by  the 
Court,  whether  the  subject  matter  of  inquiry  was  of  such  a 
character  as  to  admit  of  the  introduction  of  expert  testimony, 
depended  solely  upon  the  nature  of  the  wounds,  and  not  upon 
the  description  of  the  sink  or  instrument  by  which,  in  the 
opinion  of  the  witness,  they  were  inflicted. 

The  question  in  the  4th  exception  as  to  whether  leaving 
out  of  view,  tlie  description  of  the  wounds  and  fractures  on 
the  back  part  of  the  head,  as  testified  to  by  Dr.  Manakee, 
that  part  of  the  skull  below  the  acciptal  protuberance  would 
or  would  not  be  liable  to  be  fractured  by  accident,  was  clearly 
irrelevant,  and  therefore  properly  rejected.  In  questions  of 
skill  and  experience,  facts  strictly  speaking,  collateral  may 
sometimes  be  proven,  provided,  they  tend  to  illustrate  the 
opinion  of  witnesses  touching  the  subject  matter  in  issue. 
See  Taylor  on  Evi.,  Vol.  1,  349.  But  here  the  question  was, 
whether  the  wound  and  fracture  found  on  the  head  of  the 
deceased,  and  described  by  the  examining  physician,  were 
occasioned  by  accidentally  falling  into  the  sink,  and  the  fact 
that  some  other  part  of  the  skull,  as  for  instance  the  part 
below  the  acciptal  protuberance,  might  or  might  not  be  frac- 
tured by  accident,  tended  in  no  way  to  enlighten  the  jury  in 
regard  to  the  inquiry  before  them. 

The  questions  in  the  5th,  6th  and  7th  exceptions,  as  to 
whether  it  would  not  have  been  proper  according  to  the 
rules  stated  by  medical  authors,  and  more  conducive  to  cer- 
tainty in  respect  to  description  and  location  of  the  wounds 
and  fracture;  that  one  of  the  examining  physician  should 
have  made  notes  of  the  examination  of  the  wounds  as  they 
v^^ere  examined,  or  whether  there  are  any  rules  prescribed  by 
medical  science  for  conducting  an  examination  of  the  body 
or  the  skull,  for  the  purpose  of  ascertaining  [an  accurate  dis- 
scription  of  the  wounds  in  respcet  to  their  character  and  pre- 
cise location,  or   whether   according   to  the  rules  of  medical 
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science,  notes  of  the  post  mortem  examination  ought  to  have 
been  made  at  the  time  of  the  examination,  were  clearly  inad- 
missible. 

Rul^s  prescribed  by  medical  authors  cannot  be  offered  in 
evidence,  and  if  the  purpose  were  to  show  that  the  examina- 
tion of  the  wounds  and  fracture  was  not  made  in  a  proper 
and  skillful  manner,  this  could  only  be  done  througb  the  tes- 
timony of  witnesses  competent  to  testify  on  the  subject.  The 
ruling  in  the  eighth  exception  must  be  afHrmed  for  reasons 
assigned  under  the  third  exception.  Dr.  Billiugslea  had. 
heard  Dr.  Manakee  described  the  wounds  on  the  head,  and 
the  fracture  on  the  skull,  and  heard  several  witnesses  de- 
scribe the  construction  and  condition  of  the  sink,  and  upon 
the  facts  thus  proven,  it  was  competent  for  him  to  say  whether 
such  wound  and  fracture  were  likely  to  have  been  occasioned 
by  accidentally  falling  into  the  sink. 

On  cross-examination  of  this  witness,  he  said  he  had  not 
heard  the  entire  testimony  of  Dr.  Manakee;  that  he  heard 
his  testimony  from  the  time  he  was  called  to  the  stand,  up  to 
about  1  o'clock  P.  M.,  but  did  not  hear  his  continued  cross- 
examination  from  2  o'clock  P.  M.,  to  4  o'clock  P.  M.,  but 
that  he  heard  Dr.  Manakee  describe/w^^?/  the  nature  and  char- 
acter of  the  loounds,  and  heard  a  full  description  by  several  wit- 
nesses of  the  construction  of  the  sink,  and  its  condition  at  the 
time  the  body  was  found. 

Whereupon,  the  prisoner,  by  his  counsel,  prayed  the  Court 
to  strike  out  the  proof  offered  by  the  State  of  the  opinion  of 
this  witness,  and  to  instruct  the  jury  that  it  was  not  to  be  con- 
sidered by  them. 

In  some  cases  it  may  be  proper  for  the  Court  to  refuse  to 
allow  an  expert  to  give  his  opinion  upon  facts  proved  by  a 
witness,  unless  he  has  heard  all  the  testimony  of  the  witness, 
because,  in  such  cases  the  entire  testimony  may  be  necessary, 
in  order  to  enable  him  to  form  an  opinion  in  regard  to  the 
subject  matter  of  inquiry.  But  here  the  witness  had  heard 
the  examining  physician  describe  fully  the  nature  and  char- 
acter of  the  injuries,  and  heard  several  witnesses  describe  the 
construction  and  condition  of  the  bin  or  sink,  and  upon 
these  facts  we  think  it  was  competent  for  him  to  say  whether 
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such  injuries  were  likely  to  have  been  occasioned  by  acci- 
dentally falling  into  the  sink,  although  he  was  not  in  fact 
present  during  the  -whole  cross-examination  of  the  witness. 
If  the  cross-examination  elicited  anything  new  in  regard  to 
the  wounds  on  the  sink,  different  from  what  was  testified  to, 
in  the  hearing  of  the  witnesses,  the  prisoner  could  have  in- 
quired of  the  witness  whether  such  facts  affected  in  any  man- 
ner the  opinion  he  had  formed.  After  all,  the  opinion  of  the 
witness  and  the  grounds  upon  which  it  was  formed,  and  the 
weight  to  be  attached  thereto,  were  matters  for  the  considera- 
tion of  the  jury. 

In  the  tenth  exception,  the  witness,  after  having  answered 
the  question  propounded  to  Drs.    Herring  and  Billingslea, 
in  the  third  and    eighth  exceptions,  said    that   according  to 
Dr.    Manakee's    description  of   the  wound  and  fracture,  he 
understood  the  fracture  to  be  partly  above  and  partly  below 
the  occipital  protuberance;  the  prisoner's  counsel  then  asked 
the  witness  "whether  a  fracture  of  that  part  of  the  skull  be- 
low the  occipital  protuberance  would  probably  be  caused  by 
accident,  because  of  its  being  thinner  or  Vv^eaker  than  the  part 
of  the  skull  on  the   occipital  protuberance,  or  immediately 
above  it."     To  which  the  witness  answered,  that    "from  the 
description  of  the  fracture,,  as    given    by   Dr.  Manakee,  the 
fracture  of  the  thin  part  of  the  skull  of  Lynn  below  the  occi- 
pital protuberance,  could  not  have   been  caused  by  accident; 
whereupon,    the   prisoner,  by    his   counsel,  objected  to   the 
Court  that  the  answer  was  not  in   reply  to  the   question,  and 
claimed  that  the  prisoner  was  entitled  to  have   his  question 
answered;  but  the  question  having  been  repeatedly  put  to  the 
witness,  and  the  same  answer  given  thereto,  and  the  witness 
having  stated  that  to  be  his  only  answer  to  the  question,  the 
Court  overruled  the  objection,  and  decided  that  the  answer 
was  proper,  and    that   the  witness    should    not    be   further 
pressed  with   the  question.     It  is  no  doubt  the  duty  of  a  wit- 
ness to  answer  such  questions,  as  the  counsel   have  the  right 
to  ask,  and  should  he  capriciously  refuse,  the  Court  will  in- 
•    terfere  and  compel  him  to  answer.     There  does    seem,  how- 
ever, to  have  been  an  unwillingness  on  the  part  of  this  wit- 
ness to  answer  the  question  as  he  understood  it.     The  ques- 
tion was  purely  an  abstract  one,  and  the  witness  answered  it 
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as  being  connected  with  some  of  tiie  facts  in  the  case,  that 
is,  from  the  description  of  the  wound  and  fracture  as  given 
by  Dr.  Manakee,  the  fracture  on  the  thin  part  of  the  skull 
of  the  deceased  could  not  have  been  caused  by  accident,  and 
the  question  being  repeatedly  put  to  the  witness,  and  the 
same  answer  given  thereto,  and  the  witness  having  stated  he 
had  no  other  answer  to  give,  the  Court,  we  think,  properly 
interfered  in  not  permitting  the  question  to  be  further  pressed. 

In  the  eleventh  exception,  the  prisoner  offered  to  prove  by 
the  witness,  that  Professor  Tonry  had  been  employed  by  the 
State  as  a  chemical  expert  in  this  case  for  the  the  purpose  of 
analyzing  and  detecting  blood-marks,  and  had  been  examined 
by  the  State  as  an  expert  on  the  previous  trial  of  this  case 
at  Westminster,  and  had  in  his  possession  for  the  purposes  of 
analysis  the  clothes  of  the  prisoner — that  the  supposed  blood- 
marks  on  the  gable-end  wall  of  the  mill  spoken  of  by  wit- 
nesses had  not  been  submitted  to  him,  and  are  now  the  same 
on  said  wall  as  when  witness  first  saw  them,  &c.  The  State 
objected  to  so  much  of  the  testimony  of  said  witness  as  was 
offered  to  prove  that  Professor  Tonry  had  been  employed  in  the 
former  trial  to  analyze,  or  subject  to  chemical  tests,  certain  sup- 
posed blood  stains  on  the  clothes  of  the  prisoner,  and  the  Court 
sustained  the  objection.  Before,  however,  the  exception  luas 
signed,  the  State  admitted  to  the  Court  and  to  the  jury,  "that 
Professor  Tonry  had  been  employed  on  the  former  trial  of  this 
cause,  at  Westminster,  as  an  expert,  to  apply  chemical  tests 
to  the  said  clothes,  and  that  he  had  not  applied  any  chemical 
tests  to  said  spots,  on  the  trial,"  &c.  The  State  having  thus 
admitted  the  facts,  in  regard  to  which  evidence  was  offered, 
and  to  which  the  objection  had  been  made,  and  this,  too,  be- 
fore the  bill  of  exceptions  was  filed,  it  is  very  clear,  the 
prisoner  was  not  prejudiced  by  the  ruling  of  the  Court,  and 
the  question,  as  to  whether  the  ruling  was  right,  becomes 
wholly  immaterial. 

It  appears  by  the  twelfth  exception,  that  the  skull  of  the  de- 
ceased had  been  brought  into  Court,  and  the  vntness,  Dr. 
McKee,  having  testified  that  he  had  been  a  practicing  physi- 
cian for  38  years;  that  he  had  heard  the  testimony  of  Dr.  ' 
Manakee,  and  the  description  of  the  sink  by  the  witnesses, 
and  that  he  had  examined  the  skull  of  the  deceased,  and  the 
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several  iVcactiires  thereon,  it  was  clearly  competent  for  him  to 
answer  the  question,  ^'luhetherfrom  the  nature  and  character 
of  the  fractures  on  that  skull,  as  noio  shown  you,,  such  frac- 
tures could  have  heen,  or  icere  likely  to  have  been,  produced 
or  inflicted  accidentally  hy  falling  into  the  sink  in  the  condition 
in  ivhich  the  sink  has  heen  described  by  the  ivitnesses." 

The  objection  to  the  testimony  of  Dr.  Dorsey,  was  also  prop- 
erly overruled.  He  had  heard  the  testimony  of  Dr.  Manakee 
and  others,  describing  the  wounds  and  the  sink,  and  had  seen 
and  examined  the  skull  of  the  deceased,  and  was  competent 
to  testify  as  an  expert.'  The  fact,  that  prior  to  the  trial,  the 
Attorney  General  had  handed  to  the  witness  a  written 
description  of  the  wounds,  prepared  by  the  examining  physi- 
cian, together  with  a  model  of  the  sink,  and  that  upon  the 
examination  then  made,  he  had  formed  the  same  opinion, 
testified  to  by  him  on  the  trial,  in  no  manner  affected  his 
competency  as  a  witness.  Whether  ihe  opinion  given  in 
evidence  by  the  witness  was  a  fair  and  an  impartial  one,  wa& 
a  matter  for  the  jury.  The  fact  that  an  expert  has  formed  an 
opinion  upon  the  subject-matter  of  inquiry,  after  reflection 
and  deliberation,  and  upon  consultation  with  others  of  skill 
and  experience,  surely  does  not  render  him  incompetent  as  a 
witness. 

Dr.  Scott,  the  witness  offered  in  the  forteenth  exception, 
had  been  a  practicing  physician  for  many  years;  had  given 
the  subject  little  thought;  had  not  heard  all  the  evidence  de- 
scribing the  luounds  and  the  sink,  but  had  heard  occasional 
parts  thereof;  had  seen  the  skull  of  the  deceased  produced 
in  Court,  and  examined  the  fractures  thereon,  and  had 
seen  the  model  of  the  sink,  which  had  been  offered  in 
evidence,  and  had  examined  it.  The  state  then  asked  the 
witness  the  same  question  that  had  been  put  to  Dr.  McKee,. 
in  the  twelfth  exception,  to  which  the  prisoner  objected.  Novr 
if  the  opinion  of  the  witness  which  it  was  proposed  to  give 
in  evidence,  had  been  based  upon  the  description  of  the 
wounds  and^the  sink  as  testified  to  by  other  witnesses,  there- 
might  be  some  ground  for  contending  that  a  proper  founda- 
tion had  not  been  laid  f6r  the  introduction  of  such  evidence* 
but  here  ihe  witness  had  examined  the  skull  and  the  model  of 
the   sink,  and    upon    this   examination,    together    with    such- 
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■description  oi  the  construction  and  condition  of  the  sink,  as 
he  had  heard  from  other  witnesses,  we  are  of  opinion   it  was 
•  competent  for  him  to  answer  the  question. 

The  question  presented  by  the  fifteenth  exception,  is 
whether  an  accessory  before  the  fact,  is  competent  to  testify  for 
the  principalhelow  ?  That  he  was  not  at  common  law,  can 
no  longer  be  considered  an  open  question.  Not  a  single  case 
has  been  referred  to,  by  the  counsel,  who  has  argued  this 
-case  with  a  zeal  so  commendablcj  and  with  an  ability  not  less 
conspicuous^  nor  have  we  been  able  after  the  most  diligent 
-examination  to  find  one,  in  which  such  evidence  has  been 
admitted.  The  rule  of  exclusion  resulted  necessarily  from 
the  relation  in  which  the  parties  stood  io  each  other.  '^An 
accessory  before  the  fact  is  one  who  not  being  present,  yet 
counsel  incites  and  procures  another  to  commit  a  felony."  — 
1  Chittys.  Cr.  Law,  262,  1  Hale,  615. 

The  trial  and  conviction  of  the  principal,  was  thereof,  a 
'Condition  precedent  to  the  trial  of  the  accessory,  whereas, 
the  acquittal  of  the  principal  operated  ipso  facto,  to  dis- 
-«harge  the  accessory.  To  allow  an  accessory  to  testify  under 
such  circumstances,  would  be  to  permit  him  to  testify  for 
himself. 

But  it  is  contended  that  whatever  may  have  been  the  rule 
•of  the  common  law,  an  accessory  is  a  competent  witness  for 
the  principal,  under  Act  of  1863,  chapter  109,  section  1st  of 
that  Act  provides: 

*'No  person  offered  as  a  witness,  shall  hereafter  be  excluded 
by  reason  of  incapacity  from  crime  or  interest,  from  giving 
evidence  either  in  person  or  by  deposition,"  =i^  *  *  * 
-^'Except  as  hereinafter  excepted." 

Section  3.  No  person  who,  in  any  criminal  proceedings  is 
•charged  with  the  commission  of  an  indictable  offence,  or  any 
offence,  punishable  on  summary  conviction,  shall  be  compe- 
tent or  compellable  to  give  evidence  for  or  against  himself, 
nor  shall  any  person  be  compellable  to  answer  any  question 
tending  to  criminate  himself,"  &g. 

It  is  insisted,  that  the  Common  Law  ground  of  incapacity, 
on  the  ground  of  interest,  is  swept  away  by  the  first  section, 
-and  that  the  exception  in  the  third  section  oxclades  only  a 
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party  on  trial,  called  in  his  own  behalf,  and  that  the  acces- 
sory and  principal  being  in  this  case  indicted  and  tried  sepa- 
rately, the  former  is  a  competent  witness  for  the  latter. 

This  construction,  however,  is  certainly  not  warranted  by 
the  language  of  the  Statute.  The  exception  in  the  third  sec- 
tion is  not  confined  to  the  party  on  trial,  but  says  in  express 
terms:  "No  person  who  in  any  criminal  proceeding  is 
charged  with  the  commission  of  an  indictable  offence," 
^'shall  be  competent  or  compellable  to  give  evidence  for  or 
against  himself." 

The  question  then  as  to  whether  the  accessory  in  this  cise 
comes  within  the  provisions  of  the  third  section,  resolves  it- 
self into  this:  "Is  he  charged  in  a  criminal  proceedings  with 
the  commission  of  an  indictable  offence,  and  if  so,  is  the 
nature  of  the  proceeding  in  which  he  was  offered  as  a  wit- 
ness, of  such  a  character,  as  he  would  be  testifying  for  him- 
self." That  the  witness  Shue  was  charged  in  a  criminal  pro- 
ceeding  with  the  commission  of  an  indictable  offence  is  ad- 
mitted, and  it  is  equally  clear  that  the  nature  of  the  proceed- 
ing in  which  he  was  offered  as  a  witness,  that  is,  the  trial  of 
the  principal,  was  of  such  a  character,  that  he  would  be  tes- 
tifying for  himself,  because  the  acquittal  of  the  party  on  trial, 
in  whose  behalf  he  was  offered  as  a  witness,  operated  ipso  facto 
as  an  acquittal  of  the  witness. 

The  fact,  that  they  were  separately  indicted,  does  not  in 
anj  manner  affect  the  principle  upon  which  the  testimony  of 
an  accessory  was  excluded.  If  indicted  jointly,  they  must  be 
tried  separately,  the  conviction  of  the  principal  being  neces- 
sary to  put  the  accessory  on  trial,  and  even  in  such  a  case,  if 
the  contention  of  prisoner  be  correct,  the  accessory  would  be 
competent  as  a  witness,  because  he  would  be  testifying  in  a 
proceeding  in  which  another  party  was  charged  with  the  com- 
mission of  an  indictable  offence.  An  accessory  was  incompe- 
tent to  testify  for  the  principal  at  Common  Law,  not  on  the 
ground  of  being  jointly  indicted  with  him,  for  such  was  not 
always  the  case,  but  upon  the  ground  that  to  permit  him  to 
testify  under  such  circumstances,  would  be  to  allow  him  to 
testify  for  himself,  arid  it  was  to  prevent  any  possibility  of 
its  being  thought  that  the  law  in  this  respect  had  been  altered 
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by  the  first  section  of  the  Act  of  1864,  that  the  third  sectioo 
was  introduced. 

The  construction  contended  for  by  the  prisoner  is  not  sanc- 
tioned by  any  authority.  The  Act  of  1864,  chapter  109^  was 
taken  from  the  Brittish  Statutes  of  6  and  7^  Vict.,  chap.  85, 
and  14  and  15,  Vict.,  chap.  99,  the  third  section  of  the  latter 
Statute  being  identical  in  language  with  the  third  section 
of  our  act.  In  considering  these  Statutes,  Mr.  Taylor  in  the 
5th  edition  of  his  work  on  Evidence,  2  Vol.  Sec.  1223,  says  : 

"If  therefore,  several  persons  be  jointly  indicted,  any  one 
of  them  may,  under  Section  2,  (which  corresponds  in  this 
respect  with  the  1st  Sect,  of  the  Act  of  1864,)  he  called  as  a 
witness,  either  for  or  against  liis  co-defendants,  excepting 
only  in  those  few  cases  where  the  indictment  is  so  framed  as 
to  give  him  a  direct  interest  in  obtaining  their  discharge. 
For  instance,  if  a  man  were  indicted  for  conspiracy  or  a  riot 
with  other  defendants,  or  as  an  accessory  to  their  guilt  *  * 
*  *  it  would  seem  that  he  could  not  be  a  competent  wit- 
ness for  them,  or  compellable  to  give  evidence  against  them, 
because  in  each  of  these  cases"  *  ^'  *  *Hhe  acquittal  of  the 
other  defendants  would  inevitably  lead  to  his  own,  while 
their  conviction,  might  at  least,  be  a  material  step  in  estab- 
lishing his  guilt." 

According  to  the  construction  thus  placed  upon  the  Brittish 
Evidence  Act,  a  witness  was  incompetent  under  it,  to  testify  in 
any  case  where  the  acquittal  of  the  prisoner  would  lead  to 
his  own,  or  where  their  conviction  might  be  a  material  step 
in  establishing  his  guilt,  a  construction  utterly  inconsistent 
with  the  one  contended  for  by  the  prisoner. 

In  the  late  case  of  the  Queen  vs.  Payne,  Law  Reps,,  Com- 
mon Law  Series,  Part  IX.,  April  1,  1872,  349,  the  excep- 
tion provided  for  in  the  3rd  section  of  the  14  and  15  Vict.,  ch. 
99,  was  held  to  extend  farther  than  even  laid  down  by  Tay- 
lor. In  that  case,  four  persons  were  jointly  indicted  for  enter- 
ing upon  the  land  belonging  to  the  Earl  Dudley,  for  the 
purpose  of  taking  and  destroying  gravel,  and  upon  the  trials 
one  of  the  prisoners  was  offered  as  a  witness  for  the  other. 
The  case  was  heard  before  the  sixteen  judges  of  England,  con- 
stituting the   Court  of  Appeals    in   criminal  cases.     It  was 
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pressed  in  argument  in  that  case,  as  it  was  in  this,  that  the 
Common  Law  ground  of  incapacity  on  account  of  interest  had 
been  abolished  by  the  1st  and  2d  sections  of  the  British 
Statute,  and  that  the  only  witness  whose  testimony  was  ex- 
cluded by  the  3rd  sect.,  was  the  prisoner  called  on  Ms  own 
helialf. 

CocKBURN,  Chief  Judge,  said  : 

"We  are  all  of  opinion  that  the  evidence  rejected  was 
properly  rejected.  We  are  all  agreed  that  the  exception  in 
14  and  15  Yict.,  Ch.  99,  Sec.  3,  was  introduced  to  prevent 
any  possibility  of  its  being  thought  that  the  law,  as  it  had 
existed  from  the  earliest  times,  was  altered  by  the  act.  By 
that  law  it  was  a  distinguishing  characteristic  of  our  crimi- 
nal system,  that  a  prisoner  on  his  trial,  could  neither  be  ex- 
amined nor  cross-examined.  We  think  it  is  impossible  to 
suppose  that  it  could  have  been  intended  to  change  this  rule 
by  a  mere  side-wind,  by  means  of  this  exception." 

We  have  referred  to  this  decision  for  the  purpose  of  show- 
ing that  the  English  Judges  have  gone  much  farther  in  ex- 
tending the  exceptions  of  the  third  section  of  their  Statute, 
than  is  contended  for  here,  and  that  even  in  a  case  where 
parties  were  jointly  indicted,  one  could  not  testify  for  the 
other,  although  the  acquittal  of  the  party  in  whose  behalf  he 
was  called  to  testify,  operated  in  no  manner  to  discharge  the 
witness. 

We  rest  our  decision  upon  the  plain  language  of  the  Stat- 
ute, which  declares  that,  "no  person  who,  in  any  criminal 
proceeding  is  charged  with  the  commission  of  an  indictable 
offence,  shall  be  competent  or  compellable  to  give  evidence 
for  or  against  himself." 

In  the  sixteenth  exception,  the  witness,  Harmon,  testified 
that  he  saw  the  prisoner  at  Union  Bridge,  on  the  5th  April, 
at  about  quarter  past  three  in  the  afternoon.  On  cross-ex- 
amination witness  said  he  was  at  several  places  at  Union 
Bridge  on  that  day,  before  he  saw  the  prisoner,  and  amongst 
others  he  was  at  the  office  of  Joshua  Sweitzer,  and  that  said 
Sweitzer  looked  at  his  watch  and  said  it  was  then  about  1 
o'clock  P.  M. 

The  State  then  called  Joshua  Sweitzer,  who  testified  that 
thb  said  Harmon   was  not  at  his  office  on  the   5th  of  April, 
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w"hile  "be,  witness,  was  there;  that  he  did  not  look  at  his 
watch  and  say  it  was  about  1  o'clock,  as  stated  by  llarraon; 
that  he  recollected  distinctly  he  was  absent  on  the  5th  of 
April,  from  his  office^  from  eight  o'clock  in  the  morning, 
antil  seven  o'clock  in  the  evening;  that  he  returned  to  Union 
fridge  so  late  that  evening  he  had  not  time  to  get  his  sup- 
per, before  he  had  to  go  to  a  meeting  of  the  Building  Associa- 
tion, &c. 

The  prisoner  then  called  Isaac  Shriver,  and  proved  by 
liim  the  general  good  character  of  Harmon  for  truth  and 
veracity,  whereupon  the  State  offered  to  prove  by  the  same 
witness  the  general  good  character  of  Sweitzer  for  truth  and 
veracity,  to  which  the  prisoner  objected.  Mere  contradiction 
among  witnesses  furnishes  no  ground,  as  a  general  rule,  for 
admitting  general  evidence  as  to  their  character;  though,  if 
fraud  or  other  improper  conduct  be  imputed  to  any  of  them, 
such  evidence  will  be  received.  Annesley  vs.  Anglisia,  17 
Hon.  St.  N.,  1348.  The  credit  of  a  witness,  however,  may 
be  impeached  by  evidence  assailing  his  character  for  veracity, 
or  by  proof  of  contradictory  statements,  in  regard  to  material 
facts,  or  by  disproving  by  other  tuitnesses,  material  fads  stated 
^z/ 7um,  either  in  his  direct  or  cross-examination.  Here  the 
purpose  of  the  State  was  to  discredit  the  witness,  Harmon, 
by  disproving  material  facts  testified  to  by  him,  and  it  was 
competent  therefore  for  the  prisoner  to  sustain  the  witness  by 
proof  of  his  general  character  for  veracity.  Thus  the  credit  of 
the  two  witnesses,  Harmon  and  Sweitzer  was  fairly  put  in 
Issue,  and  it  was  equally  competent  for  the  State,  under  such 
circumstances,  to  support  the  general  character  of  Sweitzer 
for  veracity.  To  permit  the  credit  of  the  two  witnesses  to  be 
put  in  issue,  and  then  to  deny  to  either  side  the  right  of 
sustaining  its  witness  by  proof  of  general  character  for 
veracity,  would  be  to  deprive  the  jury  of  evidence  necessary 
to  determination  of  the  issue  thus  submitted  to  them.  And 
where  such  evidence  has  been  admitted  in  support  of  th^ 
witness  on  the  one  side,  it  would  be  manifestly  unjust  to  deny 
the  same  right  to  the  other.  The  rule  laid  down  in  Taylor's 
Ev.,  2  vol.,  sec.  1327,  is  not  inconsistent  with  these  views. 
There  the  author  is  speaking  of  a  witness  whose  general 
character  for  veracity  has  been  impeached,  and  says  the  party 
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calling  him  may  re-establish  "his  credit  by  attacking  the 
general  character  of  the  impeaching  witnesses.  How  far  this 
plan  of  recrimination  must  be  carried  at  Common  Law,  is 
not  yet  determined,  though  in  Courts  of  Equity,"  adds  the 
author,  "the  practice  is  in  conformity  with  the  rule  of  the 
civil  law,"  which,  ^'permitted  the  discrediting  witness  him- 
self to  be  discredited  by  other  witnesses,  but  no  further." 

The  last  exception  was  taken  to  the  refusal  of  the  Court 
to  sign  the  bills  of  exceptions,  containing  all  the  evidence 
given  in  the  cause  as  prepared  and  presented  by  the  counsel 
of  the  prisoner.  It  appears  that  during  the  trial,  the  pris- 
oner's counsel  reserved  several  exceptions  to  rulings  of  the 
Court  on  questions  of  evidence,  but  no  exceptions  wereformallj 
prepared  during  the  trial,  but  were  prepared  thereafter,  and 
in  preparing  the  same,  the  counsel  for  the  prisoner  inserted 
all  the  evidence  given  on  the  trial  according  to  the  view  of 
such  counsel,  and  aslved  the  Court  to  sign  and  seal  said  ex- 
ceptions, stating  at  the  time  that  they  deemed  it  important  to 
the  full  presentation  of  the  questions  reserved,  that  all  of 
said  evidence  should  be  incorporated  in  the  exceptions. 

The  Court,  however,  were  of  a  diflferent  opinion  and 
thought  it  unnecessary  to  the  full  and  fair  presentation  of 
the  several  exceptions  reserved,  that  the  record  should  be  in- 
cumbered with  all  the  evidence  in  the  cause,  and  declined  to 
sign  the  exceptions  as  presented  by  the  counsel  for  the  pris- 
oner, and  required  the  exceptions  to  he  prepared  in  accordance 
with  the  fifth  rule  prescribed  by  the  Court  of  Appeals,  at  the 
same  time  informing  the  counsel  on  both  sides  that  any  sug- 
gestions they  might  make  in  reference  to  the  insertion  of  facts 
or  evidence  material  to  the  exceptions  would  be  gladly  heard 
and  considered,  and  the  Court,  thereupon,  in  the  presence  of 
Counsel  on  both  sides  proceeded  to  revise  and  remodel  the 
said  exceptions  presented  by  the  prisoner's  counsel,  so  as  to 
make  the  same  conform  to  the  said  fifth  rule,  and  in  lieu  of 
the  exceptions  prepared  by  the  counsel  for  the  prisoner,  did 
sign  and  seal  the  several  exceptions  in  the  form  they  now 
appear  in  the  record. 

The  fifth  rule  prescribed  by  this  Court  respecting  appeals 
from  Courts  of  law,  provides,  "that  bills  of  exceptions  shall 
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be  so  prepared  as  only  to  present  to  the  Court  of  Appeals  the 
rulings  of  the  Court  below  upon  some  matter  of  law,  and 
sliall  contain  only  such  statements  of  facts  as  may  be  neces- 
sary to  explain  the  bearing  of  the  rulings  upon  the  issues  and 
questions  involved." 

**And  it  shall  be  the  duty  of  the  judges  in  the  Courts  be- 
low to  require  exceptions  to  be  prepared  in  accordance  with 
this  rule." 

We  have  had  occasion  heretofore  on  a  ]^eiition  filed  by  the 
counsel  for  the  prisoner,  praying  this  Court  to  direct  the  Court 
fcelowj  to  send  up  all  the  evidence  in  the  case  to  consider  the 
question  presented  by  this  exception;  and  then  again  upon 
an  application  for  a  iD7-it  of  diminution,  and  then  again  in  the 
urgument  of  the  case  the  prisoner's  counsel  were  permitted  to 
argue  that  the  record  did  not  contain  all  the  evidence  neces- 
sary to  present  fully  the  exceptions  reserved,  and  that  the 
rulings  below  ought  to  be  reversed  on  that  ground,  and  after 
the  most  careful  examination  of  the  record,  we  are  of  opinion 
that  it  contains  all  the  facts  and  evidence  necessary  to  a  full 
and  a  fair  presentation  to  this  Court  of  the  several  exceptions 
reserved  by  the  prisoner. 

Being  thus  of  opinion  that  no  error  was  committed  by  the 
Court  in  any  of  the  rulings  relied  on  they  must  be  affirmed. 

Eulings  affirmed  and  cause  remanded. 

(Decided  18th  April,  1873.) 
True  copy, 

Test : — James  S.  Franklin, 
Clerk  Court  of  Appeals  of  Md. 


April  Term,  1873. 


JOSEPH  DAVIS, 

vs. 

THE  STATE  OF  MARYLAND. 


tslewart,  juege,  delivered   the  eollowixg   dlt^sentixg 
•  Opinion". 


As  this  is  a  capital  case,  and  I  do  not  concur  in  the  judg- 
ment of  a  majority  of  the  Court,  it  is  due  to  my  brethren  and 
all  concerned,  that  I  should,  in  this  form,  record  the  extent 
of  my  dissent. 

I  shall  therefore  take  the  occasion  briefly,  to  state  my  con- 
clusions as  to  the  various  bills  of  exceptions,  but  shall  not 
undertake  an  elaborate  discussion  of  the  grounds  or  reasons 
therefor,  or  refer  to  authorities  for  their  support. 

In  the  first  exception,  no  objection  is  taken  to  the  testi- 
mony of  Dr.  Manakee,  who  was  the  physician  who  had 
examined  the  wounds  of  the  deceased,  and  who  was  offered 
by  the  State  as  an  expert;  but  the  exception  was  as  to  the 
character  of  the  testimony  sought  to  be  obtained  from  him 
by  the  State,  as  to  the  kind  of  instruments  inflicting  the 
wounds  upon  the  deceased. 

The  witness  was  asked  by  the  State  to  "state  to  the  jury 
what  kind  of  instruments  could,  in  your  opinion,  have  in- 
flicted these  wounds?"  The  prisoner's  counsel  objected, 
insisting,  as  we  understand,  that  it  was  incompetent  to  prove 
the  possibility  of  certain  instruments  having  inflicted  the 
wounds,  but  that  proof  to  be  admissible,  in  regard  to  the  in- 
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striiments  occasioning  the  death  of  the  party,  must  be  within 
the  limits  of  probability. 

The  prisoner's  counsel  suggested  that  the  proper  inquiry 
was,  "what  kind  of  instruments  would  have  been  likely  to 
inflict  the  wounds." 

It  was  competent  for  the  State  to  prove  the  character  of 
the  woundsj  and  by  what  sort  of  an  instrument  inflicted; 
and  if  the  jnry  could  find,  from  the  probability  or  possibility 
of  any  instrument  inflicting  the  actual  wounds,  that  the 
prisoner  was  the  party,  (beyond  a  reasonable  doubt,)  that 
used  the  instrument  inflicting  the  wounds,  such  fact  was  rele- 
vant and  legitimate. 

The  question  was  remotely  connected  with  the  ultimate 
fact  to  be  proved;  and  unless  the  i:)reliminary  information 
sought,  whether  in  the  one  made,  or  the  other,  was  not  mate- 
rial, was  followed  up  by  additional  proof;  the  answer, 
whether  founded  on  probability  or  possibility,  could  not 
benefit  the  State  or  injure  the  prisoner — all  inquiries  relevant 
in  any  degree  to  the  investigation  of  the  main  issue  are  legiti- 
mate, and  I  do  not  perceive  upon  what  ground  the  testimony 
proposed  could  be  excluded  from  the  jury. 

Much  latitude  is  allowed  on  cross-examination;  but  the 
question  propounded  to  the  witness  hy  the  prisoner's  coun- 
sel, in  the  second  exception,  if  permitted  to  be  answered, 
would  have  introduced  inadmissible  testimony,  to  some  ex- 
tent at  least,  the  statement  of  the  book  in  question;  and  the 
Court  below  very  properly  refused  to  allow  the  question. 

The  objection  to  the  competency  and  proposed  testimony 
of  Dr.  Herring,  referred  to  the  third  exception,  was  properly 
overruled.  It  was  competent  for  the  State  to  prove  the  guilt 
of  the  prisoner  by  circumstantial  testimony.  The  deceased 
might  have  been  murdered,  or  his  death  the  result  of  acci- 
dent. It  was  incumbent  on  the  State  to  establish  the  former 
theory,  and  to  exclude  and  negative  the  possibility  of  any 
other  reasonable  hypothesis.  If  the  death  of  the  party  was 
the  result  of  accident,  the  State  must  fail,  because  utterly  in- 
consistent with  the  theory  of  guilt — any  relevant  testimony 
to  prove  the  death  was  not  occasioned  hy  accident,  was  ad- 
missible. 
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In  the  fourth  exception,  Dr.  Herring  had  testified  for  the 
State,  that  the  wound  on  the  back  part  of  the  skull  was  on 
the  occipital  bone,  and  involved  the  occipital  protuljt^rance. 
The  prisoner's  counsel,  on  his  cross-examination,  asked  him^ 
in  substance,  if  the  skull  below  the  occipital  protuberance- 
was  liable  to  be  fractured  by  accident.  The  preface  to  the- 
question,  "leaving  out  of  view  the  description  of  the  wound, "^ 
&c.,  did  not  render  it  an  abstraction. 

The  prisoner's  counsel  had  the  right  on  the  cross-examina- 
tion of  Dr.  Herring,  as  an  expert,  introduced  on  the  part  of 
the  State,  to  propound  the  question  without  reference  to  Dr„ 
Manakee's  testimony.  I  do  not  perceive  upon  what  legal 
grounds  the  State  could  interpose  objection;  and  in  my  judg- 
ment the  Court  erred  in   not  overruling  the  State's  objection.„ 

Unless  some  reason  can  be  given  for  the  exclusion  of  testi- 
mony, it  ought  to  be  admitted,  and  the  fullest  investigation 
allowed—such  is  the  policy  and  reason  of  the  law  of  evidence- 
in  the  administration  of  justice. 

The  prisoner's  question  by  his  counsel  in  the  fifth  excep- 
tion to  the  witness  as  an  expert,  would  have  been  clearly  un- 
objectionable, if  it  had  omitted  the  reference  to  the  rules,- 
stated  by  medical  authors.  The  question  was  complex,  and 
although  the  witness  could  give  his  own  opinion,  founded  on 
information  from  all  sources,  the  answer  to  the  question  as 
propounded,  would  have  left  it  uncertain,  whether  he  was 
giving  his  own  opinion,  or  that  of  others,  unsworn  and  in- 
competent, and  therefore  such  question  was  inadmissible  and 
properly  ruled  out,  I  see  no  valid  objection  to  the  rulings  in 
the  sixth  and  seventh  exceptions.  The  eighth  exception  is- 
disposed  of  in  the  review  of  the  third  exception.  The  testi- 
mony of  the  expert.  Dr.  Billingslea,  referred  to  in  the  ninth 
exception,  ought  not  to  have  been  reviewed.  He  was  re- 
quired to  give  his  opinion  merely  as  an  expert  upon  the  state- 
of  facts  testified  to  by  Dr.  Manakee. 

Dr.  Manakee  had  been  cross-examined  by  the  prisoner's- 
counsel,  as  they  had  the  right  to  do,  and  his  testimony,  as  a 
witness,  as  the  basis  for  the  opinion  of  an  expert,  must  be- 
taken in  its  entirety.  The  testimony  in  cross-examination 
should  be  received  and  considered  by  the  Court,  just  as  ad- 
missible as  the  evidence-in-chief. 
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It  is  irregular  to  separate  the  one  from  the  other.  The 
witness  heard  but  a  part  of  his  testimony,  as  to  the  service  of 
factSj  upon  which  he  was  to  give  his  opinion  as  an  expert. 
There  was  therefore  no  sufficient  and  legal  data  for  his 
opinion,  and  his  testimony  ought  to  have  been  excluded — 
any  other  rule  it  seems  to  me,  would  lead  to  very  irregular 
results. 

The  question  propounded  to  the  witness,  Dr.  Martin,  in- 
troduced by  the  State,  on  his  cross-examination  by  the  pris- 
oner's counsel  referred  to  in  the  tenth  exception,  was  one  not 
difficult  of  an  answer,  and  the  prisoner  was  entitled  to  have 
It  answered. 

It  was  conceded  to  be  competent.  The  explanation  of  the 
witness,  that  the  answer  he  gave  was  his  only  answer,  was 
totally  insufficient,  unless  he  had  further  stated^  that  he  was 
unable  to  give  any  other  answer — the  decision  of  the  Court, 
that  it  was  a  proper  answer,  and  no  further  answer  should  be 
given,  deprived  the  prisoner  of  the  benefit  of  testimony  to 
which  he  was  entitled,  and  there  was  error  in  this  ruling  of 
the  Court. 

The  alleged  admission  of  the  State  in  the  eleventh  excep- 
tion, did  not  meet  the  purpose  sought  by  the  prisoner's  coun- 
sel in  his  question,  to  the  witness,  and  the  objection  of  the 
State  notwithstanding,  ought  not  to  have  been  sustained. 

The  clear  object  of  the  prisoner's  counsel  was  to  have  the 
inference  drawn  by  the  jury  from  the  absence  of  any  proof  on 
the  part  of  the  State,  of  blood-marks  on  the  wall  of  the 
mill,  or  clothes  of  the  pris,oner,  that  none  existed,  in  as  much 
as  Professor  Long  had  been  employed  by  the  State  to  andyze 
the  blood-marks,  and  after  having  done  so,  found  none,  as 
there  was  no  report  from  him,  such  would  probably  be  the 
conclusion  of  the  jury,  as  conjectured  by  the  prisoner's  counsel. 
The  alleged  admission  by  the  State  that  the  professor  had 
been  employed,  but  had  not  applied  any  tests,  directly  an- 
tagonized or  excluded  any  such  inference  as  sought  by  the 
prisoner's  counsel. 

There  was  no  reasonable"  objection  to  the  testimony  of  the 
experts  referred  to  in  the  twelfth  and  thirteenth  exceptions, 
as  that  evidence  was  based  upon  all  the  proof  adduced. 
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The  testimony  of  Dr.  Scott,  offered  in  the  fourteenth  ex- 
ception, should  have  been  ruled  out,  because  based  upon  a 
partial  knowledge  of  what  the  witness  had  sworn  to. 

He  ought  not,  for  the  reasons  stated  in  the  ninth  exception, 
as  to  Dr.  Billingslea's  testimony  to  have  been  allowed  to  give 
his  opinion  as  an  expert,  without  a  proper  foundation  had 
been  first  laid. 

The  testimony  of  Shue,  a  witness  offered  by  the  prisoner, 
In  the  fourteenth  exception,  should  have  been  received.  He 
was  separately  indicted  as  an  accessory  to  the  commission  of 
the  alleged  murder,  and  although  the  record  of  the  convic- 
tion of  Davis,  the  principal,  might  have  heen  used  against 
him,  if  put  on  trial,  yet  any  thing  he  swore  in  this  case  as 
that  of  any  other  witness  could  not  have  been  adduced  on  the 
trial  of  Shue,  as  accessory. 

By  no  legal  intendment  could  it  follow,  that  hy  giving 
testimony  in  this  case  he  was  testifying  for  himself,  although 
his  testimony  might  acquit  the  principal,  Davis,  who  was 
entitled  to  his  testimony,  unless  there  is  some  legal  ground 
of  objection. 

But  if  in  fact  and  in  law,  Shue  when  testifying  for  the 
prisoner,  was  giving  evidence  for  himself,  his  testimony 
could  not  be  excluded,  on  the  ground,  that  he  was  giving 
such  testimony,  because  by  the  1st  sect,  of  the  Act  of  1864, 
ch.  109,  any  interest  he  might  have  in  the  result  of  Davis' 
trial  could  not  affect  his  competency. 

The  exceptions  recognized  in  the  1st  section  of  that  Act, 
have  reference  to  litigants  or  parties  having  a  trial  pending: 
the  2nd  section  having  reference  to  one  discription  of  liti- 
gants, those  in  civil  causes;  and  the  3d  sect,  to  criminal  pro- 
ceedings, where  a  person  is  charged  with  the  commission  of 
an  indictable  offence,  &c.  The  exception  of  that  section  is 
to  a  party  on  his  own  trial,  and  in  such  case  he  is  rendered 
incompetent  to  testify,  where  otherwise  under  the  1st  sec,  he 
whould  labor  under  no  disabilty,  no  matter  how  greatly  and 
directly  interested. 

The  object  and  policy  of  this  law  so  radically  changing  the 
ancient  rules  of  evidence  was  to  abrogate  the  restrictions 
upon  testimony  on  the  score  of  interest  or  crime  recognized 
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by  the  common  law,  and  to  admit  the  testimony  of  all  wit- 
nesses to  be  estimated  for  what  it  was  worth,  under  the  cir- 
cumstances of  interest  or  crime,  as  a  better  means  of  elicit- 
ing truth,  and  advancing  the  purposes  of  substantial  justice, 
then  the  principles  and  modes  of  the  Common  Law,  allowed. 
It  must  be  conceded  to  give  a  fair  construction  to  the  pro- 
visions of  this  law  of  evidence,  that  every  witness  is  clearly 
competent  unless   within   the  exceptions,  and  should  not  be 

excluded  by  any  rule  of  the  Common  Law,  and  only  by  virtue 
of  the  Statutory  disabilities. 

If  there  were  any  doubt  upon  the  subject,  the  rule  of  the 
Statute  should  govern  and  not  the  exception.  The  prisoner 
is  entitled  to  the  benefit  of  all  reasonable  doubts  in  this  case. 

This  new  principle  of  evidence  has  been  extended  in 
some  quarters,  so  as  even  to  allow  a  party  to  testify  in  his 
own  favor,  when  actually  on  trial.  But  the  provisions  of  the 
law  of  this  State  must  govern  in  this  case. 

There  has  been  no  decision  of  the  British  Courts,  where 
they  have  a  similar  law  to  ours,  or  rather  our  Statute  is  very 
much  a  transcript  of  the  English  law  upon  the  subject,  nor 
has  there  been  any  judicial  ruling  any  where  excluding  the 
testimony  of  an  accessory  in  the  trial  of.  his  principal. 

The  case  of  the  Queen  vs.  Payne,  and  others,  relied  upon  by 
the  Attorney  General,  settles  nor  affirms  any  such  construc- 
tion. 

According  to  my  best  apprehension  of  the  tenor  of  the  Act 
of  1864,  the  very  obvious  construction  of  its  provisions  ad- 
mits the  testimony  of  an  accessory,  and  I  think  the  prisoner 
was  entitled  to  have  the  testimony  of  Shue,  and  that  the 
Court  below,  committed  an  error  in  his  exclusion. 

I  refer  to  the  very  lucid  opinion  of  my  brother  Bowie,  for 
a  more  satisfactory  and  deluled  exposition  of  the  reasons  for 
this  construction. 

The  objection  of  the  prisoner's  counsel  to  the  testimony  of 
the  witness  Shriver,  referred  to  in  the  16th  exception,  ought 
to  have  been  sustained. 

The  State  has  permitted  the  prisoner  to  sustain  his  witness, 
Harmon,  by  Shriver,  as  if  he  had  been  impeached  by  the 
State's  witness,  Sweitzer,  who,  on   the   other  hand,  had  not 
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been  irapeaclied,  in  fact  or  by  any  concession  of  the  prisoner, 
and  therefore  the  State  had  no  right  to  nndertahe  to  sustain 
its  witness  when  not  impeached.? 

I  know  of  no  rule  or  practice  or  authority  to  sustain  the 
ruling  of  the  Court  below  in  this  exception.  The  mere  disa- 
greement of  witnesses  in  their  testimony,  is  not  an  impeach- 
ment.    Sec  Vernon  vs.  Tucker,  30  Md.,  456. 

I  concur  fully  with  the  reasoning  and  conclusion  of  Judge 
Bowie,  upon  this  exception  in  his  dissenting  opinion. 

There  is  some  reasonable  grounds  of  objection  on  the  part 
of  the  prisoner's  counsel  to  the  ruling  in  the  seventeenth  ex- 
ception. The  counsel  for  the  prisoner  having  reserved  excep- 
tions during  the  progress  of  the  trial,  to  the  rulings  of  the 
Court  on  questions  of  evidence,  after  the  trial  prepared  ex- 
ceptions,in  which  all  the  evidence  was  embraced  according  to 
their  view  of  the  same,  and  asked  the  Court  to  sign  and  seal 
the  same,  stating  they  deemed  it  important  to  the  full  pre- 
sentation of  the  questions  involved;  that  all  the  evidence 
should  be  incorporated. 

The  Court  thought  such  course  unnecessary,  and  declined 
to  sign  the  exceptions  thus  prepared,  but  regard  them  to  be 
prepared,  in  accordance  with  the  fifth  rule  prescribed  by  the 
Court  of  Appeals,  29  Md.,  2. 

The  Court  thereupon  reviewed  the  exceptions  themselves, 
which  had  been  granted  by  the  counsel  for  the  prisoner,  and 
signed  and  sealed  the  exceptions  thus  review  in  lieu  of  the 
exceptions  of  the  prisoner's  counsel. 

The  recent  law  authorizing  exceptions  in  criminal  cases, 
applies  the  same  rules,  governing  exceptions  in  civil  cases, 
and  the  fifth  rule  of  the  Court  of  Appeals  referred  to,  is  ap- 
plicable. That  rule  ought  to  have  a  reasonable  interpreta- 
tion to  accomplish  the  purposes  designed. 

The  object  of  the  rule,  together  with  the  sixth  and  seventh 
rules,  was  to  prevent  the  insertion  of  useless  matter,  which 
had  been  done,  under  the  former  practice,  so  as  not  to  have 
the  record  encumbered  with  anything  not  necessary  or  mate- 
rial to  the  full  and  fair  presentation  of  the  questions  to  be 
reviewed  by  the  appellate  tribunal.  This  rule  ought  to  be 
■carried    with  efiect,  according  to  its  spirit   and   intent,  not 
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merely  that  the  record  may  be  abridged  as  much  as  possible, 
but  to  subserve  the  purposes  of  substantial  justice. 

To  accomplish  this,  mere  forms  must  yield  to  matters  of 
substance  a  large  description  is  given  to  the  Judges  who 
have  the  control  in  the  preparation  of  bills  of  exception,  and 
they  are  required  to  see  that  all  the  necessary  party  are  stated 
in  the  exceptions,  to  enable  the  Court  of  Appeals  fully  and 
fairly  to  comprehend,  the  bearing  of  the  rulings  upon  the 
questions  involved. 

It  is  manifest  that  a  very  strict  abridgment  of  the  state- 
ment of  the  facts  might  hazard  the  proper  presentation  of 
the  questions  to  be  adjudicated.  If  a  mere  full  statement  is 
made,  and  unnecessary  matter  incorporated,  the  surplusage 
would  not  violate  the  proceeding.  Under  such  circumstan- 
ces it  seems  to  me,  in  this  criminal  proceeding,  involving  the 
life  of  the  prisoner,  and  more  especially  where  a  very  large 
portion  of  the  testimony  was  that  of  experts,  whose  opinions 
were  admitted  as  evidence,  predicated  upon  facts  testified  to 
by  others.  The  eSTort  to  abridge  the  statement  of  the  evi- 
dence, to  accord  with  a  rigid  construction  of  the  fifth  rule, 
and  at  the  same  time  to  furnish  the  appellate  Court  with  full 
and  adequate  information  for  the  review  of  the  questions  de- 
cided below,  was  a  very  embarrassing  duty  devolved  upon 
the  Court,  and  which  might,  in  the  performance,  be  attended 
with  some  injustice  to  the  accused.  In  such  case  where  the 
counsel  of  the  prisoner  having'  charge  of  his  interests,  bad 
prepared  the  exceptions  embracing  all  the  evidence,  and  re- 
presented to  the  Court  that  such  course  was  deemed  necessary 
for  the  full  presentation  of  the  questions  to  this  tribunal;  in 
my  judgment,  the  purposes  of  justice  between  the  State  and 
the  prisoner  would  have  been  better  subserved  by  giving  to 
the  rule  such  operation  as  would  admit  of  no  question,  rather 
than  to  have  the  statement  of  facts  so  abridged  by  a  meagre 
presentation  as  to  afford  ground  of  complaint,  and  possible 
disability  in  this  Court  fn\]j  to  determine  the  questions  in- 
volved. 

The  statement  of  the  evidence  is  reduced  to  a  narrow  com- 
pass, and  I  doubt  if  it  is  sufficiently  comprehensive,  to  enable 
this  Court  properly  to  review  the  rulings  below,  as  to  the  ad- 
missibilitv  of  the  testimony  of  the  experts,  whose  opinions 
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upon  facts  testified  to  by  others,  not  embraced  in  the  record, 
formed  a  large  portion  of  the  evidence,  a  large  discretion  is 
of  course  to  be  allowed  to  the  Court  below,  still  in  a  case 
where  the  purposes  of  justice  require  a  revision  of  their  de- 
termination in  such  a  proceeding,  this  Court  v>'liere  the  ex- 
ception is  taken  has  the  power  of  correction. 

This  Court,  as  well  as  the  Legislature,  has  authority  under 
the  18th  Sec.  of  the  4th  Art.  of  the  Constitution,  to  change 
or  modify  the  rule  adopted,  if  it  require  revision  to  adopt  it, 
to  the  exigences  of  criminal  proceedings.  But  as  it  standsj  I 
doubt  not  a  reasonable  construction  of  its  provisions  in  there 
application  to  criminal  cases,  authorises  this  Court  to  review 
the  exercise  of  authority  under  it  given  to  the  Court  below, 
in  regard  to  this  matter — according  to  my  apprehension,  the 
Court  belov/  erred  in  its  rulings  in  this  exception  disallowing 
all  the  evidence  to  be  incorporated  in  the  exceptions. 

Concurring  with  the  majority  of  the  Court  in  1,  2,  3,  5,  6^ 
7,  8,  12  and  13  exceptions,  but  being  of  opinion  for  the  rea- 
sons stated,  that  there  was  error  in  the  rulings  of  the  Circuit 
Court  in  4,  9,  10,  11,  14,  16  aud  17  exceptions,  I  think  the 
case  ought  to  be  remanded  and  a  new  trial. 
True  copy, 

Test : — James  S.  Fea]!tkliit, 
Clerk    Court  of  Appeals  of  Md. 


April  Term,  1873. 

JOSEPH  DAVIS, 

vs. 

THE  STATE  OF  MARYLAND. 


Dissenting  Opinion  of  Bowie,  Judge. 


Having  heard  the  second  argument  of  this  cause  only,  and 
liad  but  little  leisure  for  the  consideration  of  the  numerous 
exceptions  and  examination  of  authorities,  I  very  reluctantly 
-dissent  from  the  conclusions  as  to  the  fifteenth  and  sixteenth 
bills  of  exception,  reached  by  the  majority  of  the  Court, 
who  have  had  larger  opportunities,  and  given  the  case  more 
mature  reflection. 

Eespect  for  the  opinion  of  my  brothers,  as  well  as  the  im- 
;portance  of  the  principles  involved,  compels  me  to  state," 
however  imperfectly,  the  reasons  upon  which  my  dissent  is 
founded. 

The  exclusion  of  testimony  on  the  ground  of  interest,  in 
the  event  of  the  suit,  or  in  the  record,  as  an  instrument  of 
evidence,  or  on  account  of  conviction  of  crime,  being  found 
by  long  experience,  in  the  judgment  of  the  most  enlightened 
jurists  of  Great  Britian,  to  defeat  rather  than  promote  the 
administration  of  justice,  a  series  .of  enactments  tending  to 
relax  the  rigid  rules  of  the  Common  Law,  was  initiated  in 
th<e  reign  of  William  IV,  (1833,)  and  culminated  in  that  of 
Victoria,  (1851,)  in  the  Act  known  as  Lord  Bungham's  Act, 
by  which  all  incapacities  from  interest  or  crime  (except  in  a 
few  specified  cases)  were  abolished. 
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No  act  of  legislation,  since  the  aJoptioa  of  the  Bill  of 
Bights,  has  had  more  important  influeooo  on  the  administra- 
tion of  justice. 

The  preamble  of  Lord  Deuman's  Act,  6  and  7  Vict.,  1843 
indicates  the  object  and  policy  of  the  radical  change  in  the 
law  of  evidence,  in   the   following  significant   and   emphatic 
terms:     "Whereas,  the  inquiry  after  truth,  in  Courts  of  Jus. 
tice,  is  often  obstructed  by  incapacities  created  by  the  ])reflent 
law^and  it  is  desirable  that  fall  information  as  to  the  facts  in 
issue,  both  m  criminal  and  civil  cases,  should  be  laid  before  the 
persons  who   are  appointed   to    decide  upon   them,  and  that 
such  persons  should  exercise    their  judgment  on  the  credit  of 
the  luitnesses  adduced,  and  on    the  truth  of  their  testimony." 
Be  it   enacted,   that   "no  person   offered   as   a   witness  shall 
hereafter  be  excluded,  by  reason  oi  incapacity  from   crime  or 
interest,  from  giving  evidence,  either  in  person  or  by  deposi- 
tion, according  to  the  practice  of  the   Court,  on  the  trial  of 
any  issue  joined,  etc.,  in  any  suit,  action  or  proceeding,  civil 
or  criminal,  etc.;    but   that  every  person  so  offered,  may  and 
shall    be   admitted    to   give  evidence,  etc.     Notwithstanding 
that  such  person  may  or  shall  have  an  interest  in    the  matter 
in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter, 
question  or  inquiry,  or  of  the  suit,  action   or    proceeding   in 
which  ho  is  oflfered  as  a   witness;  and   notwithstanding   that 
«uch  person  offered  as  a   witness   may  have   been   previously 
convicted  of  any  crime  or   offence;"  provided,  this  act  shall 
not   render  competent  any  party  to   any  suit,  named  in   the 
record,  etc.     These   provision.s,    (says  Taylor,)   engrafted  on 
the  general  rule,  that  no  interested  witness  should  be  incom- 
petent  to    give    evidence,   were   "after    the  wisdom    of    this 
great  alteration  in  the  law  had  been   tested   and  thoroughly 
proved  by  the  experience  of  six  years,"  swept  away  by  Lord 
Brougham's  Act,  14  and   15  Yic,  "which    carried   out   the 
principle  to  its  legitimate  extent." 

Whatever  individual  opinions  of  their  wisdom  may  be,  it 
is  manifest  from  their  origin  and  progressive  advancement, 
by  successive  enactments  to  their  present  State,  that  the 
alterations  in  the  law  of  evidence  were  not  the  result  of  any 
temporary  impulse,  but  the  steady  and  gradual  develope- 
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ment  of  principles,   directly   opposed    to   the  Common   Law 
maxim,  ^^nemo  debet  esse  testis  in  sua i^rossua  causa." 

The  advocates  of  the  new  system  say  the  CommoQ  Law 
rule  was  founded  upon  ignorance  and  distrust  of  humanity, 
the  supposed  omni polence  of  self-interest,  and  the  narrowest 
views  of  evidence,  as  a  science.  On  the  other  hand,  the 
modern  doctrine,  that  no  exclusion  shall  exist  from  interest 
or  crime,  is  based  upon  confidence  in  man — in  the  sagacity 
and  discrimination  of  Judges  and  jurors — and  the  self-evident 
proposition,  that  exclusion  and  inquiry  after  truth  are  irre- 
concilable. 

The  changes  in  the  law  of  evidence,  effected  in  English 
jurisprudence  by  the  Statutes  referred  to,  were  after  an  inter- 
val of  twenty-five  years,  introduced  into  this  State  by  an  . 
amendment  of  the  Code,  by  the  Act  of  1864,  ch.  109,  which, 
although  not  prefaced  by  any  preamble — being,  as  it  is  said, 
almost  a  literal  transcript  of  the  14  and  15  of  Victoria,  may, 
from  its  purview,  bo  regarded  as  a  legislative  adoption  of  the 
theory  of  evidence  therein  embodied.  The  first  section  of  the 
Act  of  1864,  chapter  109,  enacts:  "No  person  offered  as  a 
witness  shall  hereafter  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence;  *  *  *  *  * 
but  that  every  person  so  offered  may  and  shall  be  admitted 
to  give  evidence,  notwithstanding  that  such  person  may 
or  shall  have  an  interest  in  the  question  o-r  in  the  event  of 
the  trial  *  *  *  {n  which  he  is  offered  as  a  witness]  and 
notwithstanding  that  such  person  offered  as  a  witness,  may 
have  been  previously  convicted  of  any  crime  or  offence,  (the 
crime  of  perjury  excepted,)  "and  the  parties  litigant,  and  all 
persons  in  whose  behalf  any  suit,  action  or  other  proceeding 
may  be  brought  or  defended,  themselves,  and  their  wives  and 
husbands  shall  be  competent,  and  compellable  to  give  evi- 
dence in  the  same  manner  as  other  witnesses,  except  as  there- 
after excepted. 

The  3rd  section  enacts,  "No  person,  who  in  any  criminal 
proceeding,  as  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction, 
shall  he  competent  ov  compellable  to  give  evidence  for  or  against 
himself,  nor  shall  any  person  be  compellable  to  answer  any 
question  tending  to  criminate    himself,  nor   in   any  criminal 
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roceeding  shall  any  luisbaud   be  competent  or  conapellable 
to  give  evidence  for  or  against  his  wife,  etc. 

The  question  is,  how  far  does  the  third  section  qualify  or- 
restrain  the  language  of  the  first.  We  are  required  now,  for 
the  first  time  in  this  State,  to  decide  whether  the  Act  of  1864'5. 
ch.  109,  constituting  the  Ist  and  3rd  section  of  37  Art.  of- 
the  Code  of  Pub.  Genl.  Laws,  shall  be  literally  interpreted; 
in  consonance  with  its  policy  and  spirits,  or  shall  be  literally^ 
construed,  so  as  to  contract  its  operation.  The  State  cod- 
tends  the  third  section  incapacitaly  any  person  who  is  chargecB 
in  any  criminal  proceeding,  with  an  indictable  offence,  from, 
testifying  for  another,  if  that  testimony  tends  to  exonerate" 
the  witness  in  any  other  case  in  which  he  is  charged. 

The  appellant  insists  that  the  true  meaning  of  the  sectioa 
is,  he  shall  not  testify  for  himself  in  the  case  in  which  he  is- 
charged;  in  all  others  he  is  a  competent  witness  and  com- 
pellable to  testify.  The  rules  for  the  interpretation  of  Statues> 
as  laid  down  by  the  Barons  of  the  Exchequer,  ia  Heydonsi 
Case,  (3  Eep.  7,)  and  sanctioned  by  universal  consent  sincCj^ 
are : 

Ist.  What  was  the  Common  Law  before  the  making  of  the.'? 
act? 

2nd.  What  was  the  mischief  and  defect  against  which  the 
Common  Law  did  not  provide? 

3d.  What  remedy  the  Parliament  hath  resolved  and  ap- 
pointed to  cure  the  disease  of  the  commonwealth,  and 

4th.  The  true  reason  of  the  remedy. 

"It  was  then  held  to  be  the  duty  of  the  judges,  at  all  times* 
to  make  such  construction  as  should  suppose  the  mischief,,, 
and  advance  the  remedy,  putting  down  all  subtle  inventionSy. 
and  evasions  for  the  continuance  of  the  mischief  et  pro pr{~ 
vita  commodo,  a.ud  adding  force  and  life  to  the* cure  and 
remedy  according  to  the  true  intent  of  the  makers  of  the  act,!'" 
pi'o  bona  publico,  Dwauery  on  Stats,  695. 

Interpreting  the  Code  by  these  sound  maxims,  adopted  byr 
the  sages  of  the  law  in  these  palmiest  days,  the  meaning  ar 
intention  of  the  Legislature  is  next  to  be  sought  in  the  lan- 
guage of  the  several  sections  cited. 
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TThe  Common  Law,  as  we  have  seen,  excluded  as  witnesses, 
all  persons  interested  in  the  event  of  the  suit,  and  all  parties 
lo  the  record,  as  well  as  persons  convicted  of  crime. 

Experience  showed  that  these  incapacities  obstructed  the 
search  after  truth,  and  defeated  the  administration  of  justice. 

The  remedy  designed,  was  the  removal  of  these  restric- 
lions  and  rendering  all  persons  competent  to  testify,  as  far 
^s  compatible  with  other  great  principles  of  justice. 

The  great  impediments  to  full  information  as  to  the  facts, 
in  the  trial  of  causes  technically  classified,  were  conviction 
h-v  crime,  "interest  in  the  question  or  issue,"  and  being 
**parties  of  record." 

The  first  section  of  the  Act  of  1864,  Ch.  109,  "ex  viter- 
m{?2e,"  absolutely  removes  incapacity  from  crime  or  interest, 
m  all  cases  civil  or  criminal,  "notwithstanding  snch  person 
i>hall  have  an  interest  in  the  matter  in  question,"  or  in  the 
(fvent  of  the  trial  of  any  issue,  or  in  any  trial  in  which  he  is 
offered  as  a  witness,  and  notwithstanding  he  may  have  been 
previously  convicted  of  any  crime,  perjury  excepted.  In 
eivil  cases,  all  parties,  (when  both  the  original  parties  to  the 
eause  of  action  are  alive,)  their  husbands  and  wives  are  made 
competent  and  compellable  to  testify  for  others,  and  may  tes- 
tify for  themselves. 

Thus  it  may  be  said,  with  trivial  exceptions,  all  objections 
iO  the  competency  of  witnesses  for  crime  or  interest,  are  an- 
nulled in  civil  or  criminal  cases.  No  conviction  for  crime, 
liowever  infamous,  (except  perjury,)  no  interest,  however 
eontrolling,  excludes  the  witness,  so  that  all  the  fountains  of 
knowledge,  whether  pure  or  poisoned,  all  sources  of  informa- 
tion, are  designed  to  be  open  to  the  Judge  or  jury,  before 
•whom  the  trial  is  had. 

Tor  whose  benefit  are  the  limits  of  investigation  so  extend- 
ed, and  the  barriers  of  exclusion  broken  down? 

For  the  protection  of  the  rights  of  the  parties  and  "pro 
1)9710 puhlico,^'  not  for  the  advantage  of  the  witness  or  ^'pri~ 
'^ato  commodo." 

It  should  be  born  in  mind  that  the  terms  of  this  Act  of 
Assembly  are  negative;  the  strongest  form  of  inhibition,  viz., 
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*'No  person,  etc.,"  s]iall  hereafter  be  excluded  hy  reason  of 
incapacity,  etc.;  they  are  absolute,  explicit  and  peremptory, 
showing  no  discretion  was  intended  to  be  given.  Dwarrison,, 
on  Statutes,  (715. j  If,  as  we  have  seen,  all  incapacity  from 
"conviction  for  crime,"  (except  perjury,)  and  from  "inter- 
est is  abolished  by  the  1st  section  of  the  Act  1864,  Ch.  109, 
in  both  civil  and  criminal  cases;  is  it  consistent  witli  the  es- 
tablished canons  of  construction,  to  adopt  a  reading  of  the 
third  section,  which  renders  the  first  inoperative  in  a  large 
and  most  important  class  of  cases,  included  within  its  letter 
and  spirit,  when  the  third  is  susceptible  of  being  gratified, 
without  violHting  the  first.  It  is  admitted,  in  the  brief  of 
the  Atty.  General,  that  the  first  section  standing  alone,  ig 
broad  enough  to  include  not  only  persons  having  an  interest 
in  the  result  of  the  issue,  but  parties  to  the  record,  severally 
or  jointly  charged  or  indicted,  and  therefore  the  third  section 
was  enacted  to  qualify  its  meaning  and  except  the  latter  class. 

If  he  is  correct  in  this  vievv,  the  object  and  office  of  the 
third  section  was  merely  explanatory  and  saving,  confining 
the  alteration  of  the  Common  Law  rules  of  evidence  in  crimi- 
nal cases,  to  persoHis  interested  or  convicted  of  crime,  not 
parties  to  the  record,  but  retaining  the  disability  of  those 
who  were  parties  of  record.  This  construction  seems  to  us, 
not  only  consonant  with  the  declared  objects  of  the  amend- 
ment of  the  law  of  evidence  in  Great  Britian,  but  the  spirit 
and  letter  of  the  two  sections  of  the  Act  of  1864,  above  cited. 

No  verbal  criticism  can  render  the  third  section  clearer 
than  it  is,  A  person  not  indicted  jointly,  cannot  be  said  to 
be  charged  with  crime,  in  a  proceeding  against  another,  how- 
ever, that  prosecution  may  be  related  to  some  other  proceed- 
ing against  himself,  and  therefore  in  testifying  for  anothefj 
is  not  testifying  for  himself. 

The  language  of  the  third  section  is  not,  no  prcson  who  is 
indicted,  etc.,  shall  be  competent  or  compellable  to  give  evi- 
dence for  or  against  himself,  but  "no  person,  who  in  any 
criminal  proceeding  is  charged,"  that  is,  "given  in  charge  or 
put  on  trial."  To  be  charged  technically,  is  to  be  put  on 
trial,  and  in  this  sense  it  will  appear  from   the  language  of 
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<:Commentators  od  the  English  Statutes  hereinafter  cited,  to 
iiave  been  used. 

As  a  remedial  act  designed  to  enlarge  investigation  and 
rgather  information  from  every  source,  to  eviscerate  the  truth 
ia  vindication  of  life,  liberty  and  property,  it  is  entitled  to  a 
liberal  construction.  It  was  one  of  its  special  objects  to  give 
i|3'ersoDS  accused  the  benefit  ot  fhe  testimony  of  their  supposed 
oscnfederates.  In  cases  of  accusation  founded  on  circumstan- 
Jtlal  evidence,  the  necessity  of  the  means  of  eliciting  the  facts 
tIs  self  evident, 

From  the  infinite  complexity  of  human  affairs,  the  inno- 
sseat  are  often  involved  in  the  darkest  shadows  of  suspicion, 
whilst  the  guilty  assume  the  shape  of  angels  of  light. 

The  law,  in  its  wisdom  and  mercy,  presumes  all  men  to  be 
innocent  until  convicted  in  due  course  of  law,  to  protect  them 
from  the  effect  of  fallacious  appearances. 

.Men  are  judged  by  the  company  they  keep.  Associates  are 
^fiopposcd  to  liave  common  objects  and  purposes,  and  when 
rijae  is  charged  with  crime,  his  most  intimate  companion  and 
friend  is  not  unfrequently  suspected,  and  prosecuted  as  his 
•coafederate,  or  accessory.  If  according  to  the  rule  of  the 
Common  Law,  the  accessory  cannot  testify  for  the  principal, 
'®r  vice  versa,  until  each  has  been  tried  and  acquitted,  the 
^readiest  and  most  natural  means  of  defence  is  taken  from  the 
2the  accused,  and  suspicion  is  equivalent  to  conviction. 

Sow  are  the  inferences  of  guilt  from  circumstantial  evi- 
dence drawn  by  indignant  virtue,  talent  and  zeal,  against  a 
prisoner,  charged  with  some  revolting  crime,  to  be  dissipated 
fit  the  net  which  encloses  the  one,  also  so  entangles  his  asso- 
ciates, that  they  cannot  depose  in  his  favor. 

In  ancient  times,  the  jurors  taken  "c?e  vicinclo,"  were  the 
witnesses,  or  "compugoterers"  of  the  accused.  Now,  the 
gary  are  taken  as  far  as  possible  from  the  neighborhood,  and 
rtfee  less  they  know  of  the  prisoner  the  better  they  are  quali- 
iSed  to  decide  his  fate. 

Conceding  that  the  testimony  of  confederates  and  accesso- 
rrrles,  etc.,  is  justly  subject  to  great  suspicion  of  being  ren- 
sfered  under  influences  adverse  fo  the  truth,  yet  it  is  consistent 
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with  the  modern   theory  of  the  science  of  evidence,  to  admit 
rather  than  exclude  it. 

It  is  urged  on  the  part  of  the  State,  that  as  an  accessory 
cannot  be  tried  (except  by  his  own  consent)  before  the  prin- 
cipal, and  the  acquittal  of  the  latter,  is  a  discharge  of  the 
former;  the  accessory  has  a  direct  interest  in  the  record  of  the 
conviction  or  acquittal  of  the  principal,  and  in  testifying  in 
behalf  of  his  principal;  he  testifies  directly  in  his  own  be- 
half and  for  his  own  interest;  that  the  interest  which  at 
Common  Law  rendered  a  party  incompetent  as  a  witness 
was  tested,  not  only  by  the  fact  that  he  was  actually  a  party 
to  the  record,  and  was  then  on  trial,  but  where  he  was  clearly 
interested  in  the  result  of  the  case,  even  though  no  party  to 
the  record,  he  was  disqualified,  and  a  party  was  interested  in 
the  result,  where  the  record  could  be  used  for  any  purpose  for  or 
against  him;  the  record  of  the  trial  of  the  principal  \a  prima 
facie  evidence  for  or  against  the  accessory,  ergOy  the  accessory 
is  so  far  interested  in  the  result  of  the  trial  of  the  principal, 
as  to  render  him  incompetent  at  Common  Law.  "flis  is  giv- 
ing evidence  for  himself." 

The  disqualification  or  incompetency  of  parties  to  the  re- 
cord in  criminal  cases,  to  be  witnesses  at  Common  Law,  was 
not  founded  upon  interest  in  the  record,  as  a  means  of  evi- 
dence; but  on  the  maxim  of  the  Common  Law,  that  no  man 
should  he  compelled  to  testifg  against  himself;  therefore,  all 
traversers  on  trial  were  held  incompetent.  Interest  in  the 
record,  as  a  means  of  evidence,  was  another  and  distinct 
ground  of  exception.  The  evidence  amendment  acts  in  Great 
Britian,  1  Maryland,  clearly  destroy  the  disqualification  from 
interest,  but  still  leave  the  parties  to  the  record  incompetent. 
It  is,  therefore,  no  argument  against  the  admissibility  of  the 
accessory  to  say  he  had  an  interest  in  the  record  as  evidence, 
that  ground  of  incompetency  being  expressly  taken  away  by 
the  text  of  the  first  section  of  the  acts  above  referred  to.  It 
is  said,  if  the  accessory  testify,  he  cannot  be  compelled  to 
answer  any  question  which  would  tend  to  criminate  himself. 
It  is  no  anomaly  in  criminal  proceedidgs  to  exempt  a  witness 
from  answering  questions  which  tend  to  criminate  him.  It 
is  a  privilege  guarantied  to  all  witnesses  by  the  Common 
Law  and  adopted,  and  declared   as   an  inviolable  principle  of 
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justice  by  the  Bill  of  Rights.  1  Green.  Evid.,  Bill  of  Rights^ 
sec.  22.  Taylor,  tho  author  of  the  Act  of  14  and  15  Yict.,- 
ch.  99,  in  his  work  on  eviJence,  (4th  Edica.,  p.  1145,)  com- 
menting on  the  proviso  in  the  third  aectlon,  declaring  noth- 
ing therein  contained  shnli  render  any  person  competent  or 
compellable  to  give  evidence  for  or  against  himself,  reraarksr. 
"By  the  general  law  of  the  land,  every  witness  is  protected 
from  answering  question  where  the  answers  would  tend  either 
to  criminate  himself  or  expose  him  to  any  penalty,  *  *  ^■' 
and  as  the  act  simply  makes  'parlies  Vv'itnesses,  it  is  obvious 
that  without  any  special  enactment,  they  might  have  claimed 
the  same  protection  as  all  other  persons  under  examination.' ^ 

It  is  clearly  deducible  from  the  observations  of  the  same 
writer,  in  his  6th  edition,  vol.  2d,  sec.  1223,  on  the  proviso 
of  sec.  3  of  14  and  15  Vict.,  c.  99,  that  he  construed  that 
section  as  applying  only  to  parties  on  the  record.  This  lan- 
guage is:  "It  has  been  seen  that  Lord  Brougham's  Act  of 
1851,  in  maJcing  parties  io  the  record  admissible  loifnesses,  hag 
expressly  provided  in  sec.  3,  that  nothing  in.  the  act  shall 
render  any  person  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction,  competent  or  com  pellable 
to  give  evidence  for  or  against  himself  or  herself." 

Now  this  proviso  calls  for  three  observations.  In  the  first 
place,  it  does  not  say  that  the  persons  specified  in  it  shall  not 
be  rendered  by  the  act  competent  or  compellable  to  give  evi- 
dence at  all,  but  merely  that  they  shall  not  be  allowed  or 
forced  to  iastlf y  for  or  against  themselves. 

In  the  event,  therefore,  of  several  persons  being  jointly  in- 
dicted, it  would  seem  to  be  no  unreasonable  proposition  to 
contend  that  any  one  of  them  uiight,  under  (section)  2ad, 
be  called  as  a  witness,  either  for  or  against  his  co-defendants, 
excepting  only  in  these  few  cases,  where  the  indictment  was 
so  framed  as  to  give  him  a  direct  interest  in  obtaining  their 
discharge.  Indeed,  for  some  years,  this  was  considered  to 
be  the  law  by  many  Judges,  though  some  dobted,  and  at 
last,  in  1872,  on  the  point  being  reserved  for  the  Court  o^ 
Criminal  Appeal,  that  Court,  after  much  discussion,  decided 
that  Lord  Brougham's  Act  was  not  intended  to  alter,  and  did 
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not  in  fact  alter  the  ancient  law  of  England,  which  prohibi- 
ted any  attem[)t  to  examine  or  cross-examine  any  prisoner  on 
Ms  trial,"  referring  to  Rex  vs.  Payne,  41  L.  J. 

This  case  is  referred  to  by  the  Attorney  General  to  sustain 
his  construction  of  the  third  section  of  the  Act  of  1864,  viz.^ 
that  "no  one  c/mr^^ec?  with  an  indictable  offence"  can  be  either 
examined  or  cross-examined  in  any  case  where  he  is  inter- 
ested, and  it  is  wholly  immaterial  whether  such  interest 
arise  from  a  direct  interest  in  the  result  of  the  case,  or  by  being 
a  party  to  the  record.  He  says  "the  Maryland  Statute  seems 
to  be  copied  from  the  British  Evidence  Act,  and  the  force 
and  effect  of  the  third  section  has  received  a  judicial  interpre- 
tation by  the  sixteen  Judges  sitting  as  a  Court  of  Criminal 
Appeals,  as  late  as  January  1872,  in  the  case  of  the  Qaeec 
vs.  Payne,  etc.  In  that  case  it  was  expressly  declared  that 
the  exception  in  14  and  15  Vic,  Chap.  99,  Sec.  3,  "was  in- 
troduced to  prevent  any  possibility  of  its  being  thought  that 
the  law,  as  it  had  existed  from  the  earliest  times,  was  altered 
by  the  Act." 

1  have  no  disposition  to  deny  the  great  moral  weight  wbicb 
the  united  legal  judgment  of  the  eminent  jurists  of  England 
should  have  in  a  case  parrallel  with  that  now  before  us. 

But  although  the  law  they  were  interpreting  was  essen- 
tially the  same,  the  facts  to  which  it  was  applied  were  en- 
iirely  different,  and  the  language  used  by  them  to  be  cor- 
rectly understood,  must  be  taken  in  connection  with  the 
facts,  circumstances  and  relation  of  the  parties  to  the  record. 
The  declaration  that  the  third  section  of  Vict.,  "was  intro- 
duced to  prevent  any  possibility  of  its  being  thought  that 
the  law,  as  it  had  existed  from  the  earliest  times,  was  altered 
by  the  Act,"  was  necessarily  limited  to  the  case  of  parlies  to 
the  record,  (the  case  then  before  them,)  and  qualified  hj 
other  expressions,  showing  that  "parties  charged"  in  their 
view,  were  those  "given  in  charge  to  the  jury"  or  on  trials 
as  a  more  particular  statement  of  the  case  will  show. 

In  Reg.  vs.  Payne,  the  prisoner  Payne,  and  three  others, 
(including  one  Curtis,  the  proposed  witness,)  were  jointly  in- 
dicted for   poaching.     On  the  trial ,  all  four  prisoners   were 
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sworn  to  bj  various  witnesses,  as  having  formed  part  of  the 
gang  of  poachers;  the  defence  was  in  alibi,  and  the  counsel 
ffor  Payne  proposed  to  call  Curtis,  to  prove  the  alibi.  The 
•iJudge  held  he  was  incompetent:  The  prisoners  were  con- 
victed, and  the  questions  reserved  for  the  opinion  of  the 
Court  were : 

1st.  Whether  a  prisoner  jointly  indicted  with  another,  can, 
after  they  have  been  given  in,  charged  to  the  jury,  be  called  as 
-a  witness  for  the  other,  without  having  been  either  acquitted 
-or  convicted,  or  a  nolle  prosequi  entered. 

2d.  Whether  upon  the  present  form  of  indictment,  and 
under  the  circumstances  of  the  case,  the  prisoner,  Curtis,  was 
■competent,  and  ought  to  have  been  called  as  a  witness  for  the 
.prisoner,   Payne, 

The  opinion  of  the  Court  was  announced  by  Cockburn, 
Ohief  Judge,  in  the  following  concise  and  explicit  terms: 

"We  are  all  of  opinion  that  the  evidence  rejected  was 
/properly  rejected.  We  are  all  agreed  that  the  exception  in 
14  and  15  Vict.,  Chap.  99,  Sec.  3,  was  introduced  to  prevent 
^ny  possibility  of  its  being  thought  that  tho  law,  as  it  had 
•existed  from  the  earliest  times,  was  altered  by  the  act.  By 
that  law  it  was  a  distinguishing  characteristic  of  our  crimi- 
nal system,  that  a  prisoner,  on  his  trial,  could  neither  be  ex- 
amined nor  cross-examined.  We  think  it  impossible  to  sup- 
ipose  that  it  could  have  been  intended  to  change  this  rule  by 
-a  mere  side-wind  by  means  of  this  exception." 

It  is  thus  proclaimed  by  the  highest  judicial  authority  in 
'England,  that  Sec.  3  of  14  and  15  Vict,,  which  corresponds 
in  terms  with  Sec.  3d  of  1864,  ch.  109,  was  intended  to  pre- 
vent the  impression;  that  the  evidence  amendment  acts 
■charged  the  Common  Law,  in  its  distinguishing  character- 
istic, "that  a  prisoner  on  his  trial  could  neither  be  examined 
tior  cross-examined;"  in  other  words,  that  it  applied  to  parties 
on  the  record  alone. 

The  fifteenth  bill  of  exceptions  shows,  that  the  a[)pellant 
•offered  to  prove  by  J.  Hamilton  Shue,  facts  tending  to  estab- 
lish an  alibi;  tho  State  objected  to  the   competency  of  Shew 
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to  testify  in  behalf  of  the  prisoner,  and  in  support  of  its 
objection  produced  and  relied  on  the  transcript  of  the  record 
of  an  indictment  by  the  grand  jury  of  Carroll  county,  charg- 
ing Shew  as  an  accessory  before  the  fact  of  the  prisoner,  which 
indictment  was  still  pending  and  undetermined.  Where- 
upon, the  Court  sustained  the  objection,  and  refused  to  permit 
said  Shew  to  testify,  to  which   ruling  the  prisoner  excepted. 

Show  was  not  jointly  indicted  with  Davis;  was  not  con- 
victed of  the  crime  of  perjury;  was  not  subject  to  any  objec- 
tion (in  my  opinion)  affecting  his  competency,  but  stood  in 
the  position  of  one  interested  in  the  event  of  the  trial,^  an 
objection  going  to  his  credit  alone. 

The  prisoner  was  entitled  to  the  benefit  of  his  testimony, 
however  clouded  with  suspicion;  the  letter  and  spirit  of  the 
Act  of  1864,  in  my  judgment,  rendering  such  persons  com- 
petent and  compellable  to  testify. 

The  object  of  the  amendment  in  the  law  of  evidence  was 
to  make  parties  in  interest,  witnesses  and  not  interested  wit- 
nesses parties. 

For  these  reasons  I  think  the  Court  belowed  erred  in  ex- 
cluding the  testimony  of  Shew. 

The  sixteenth  exception  presents  the  very  common  occur- 
ence of  a  witness  being  cross-examined,  and  afterward  im- 
peached by  a  contradictory  statement  of  another  witness,  as 
to  the  facts  which  the  first  detailed  in  his  cross-examination. 

The  traversers  witness  being  thus  contradicted,  he  calkd 
another  to  prove  that  the  general  character  of  the  first, 
for  truth  and  vervacity  was  good.  Whereupon,  the  State 
offered  to  prove  by  the  same  witness  that  the  character  of  the 
impeaching  witness  for  truth  and  veracity,  was  good  also  to 
the  admission  of  which  the  traverser  objected,  but  the  Court 
overruled  the  objection,  and  admitted  the  same. 

In  my  opinion,  the  endorsement  of  the  traverser's  witness, 
was  no  imputation  on  the  character  of  the  State's;  the  tendency 
of  such  testimony  was  to  multiply  collateral  issues,  to  put 
the  witnesses  on  trial  rather  than  the  accused,  and  according 
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to  the  principles  laid  down  in  the  text-books,  as  I  understand 
them,  there  was  no  foundation  for  introducing  the  support- 
ing testimony  on  the  part  of  the  State. 

True  copy, 

Test :— James  S.  Franklin, 
Clerk  Court  of  Appeals,  Md. 


July  Term,  1872. 

THE  STATE  OF  MARYLAND, 

vs. 

JOSEPH  DAVIS. 


At  the  trial  of , this  cause,  the  State  to  sustain  the  issue  on 
its  part,  proved  by  Adam  Fuss,  a  competent  witness,  that  his 
residence  is  thirty-five  yards  distant  from  Lynn's  mill;  that 
there  are  nine  persons  in  his  family;  that  his  house  is  directly 
facing  the  front-door  of  the  mill;  that  the  dwelling-house  of 
Abraham  L.  Lynn,  deceased,  is  forty-nve  yards  distant  from 
the  mill,  and  in  a  line  with  witness'  bouse  and  nearly  di- 
rectly, fronting  the  front  mill  door;  that  there  are  two  other 
houses  immediately  adjacent;  that  there  are  about  twent}'-- 
three  persons  composing  the  families  residing  in  all  said 
houses;  that  two  public  roads  pass  immediately  by  the  mill; 
that  the  5th  day  of  April  last,  was  a  pleasant  day;  that  wit- 
ness saw  Abraham  L.  Lynn  about  12  o'clock,  at  and  about  said 
mill;  that  about  1  o'clock  he  saw  the  prisoner  and  J.  Hamil- 
Shue  sitting  or  lying  ontheforebay  of  said  mill;  that  shortly 
after  supper,  which  was  at  candle  light,  Mrs.  Lynn  came  to 
his  house  and  inq^uired  if  he  had  seen  Mr.  Lynn;  that  about 
fifteen  minutes  afterwards  she  came  again,  and  asked  witness 
to  look  for  him;  that  witness  and  J.  Hamilton  Shue,  went 
with  a  light  into  the  mill,  and  searched  it  over  all  the  stories 
without  finding  Lynn;  that  as  they  came  from  an  upper 
story  down  to  the  second,  or  packing  floor,  J.  Hamilton  Shue 
said,  now   we  have   looked  everywhere,  except  into  the  pen- 
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stack,  and  either  said  Sbne,  or  witness,  lie  cannot  say  which, 
also  [said,  that  they  had  not  examined  the  sink;  that  they 
went  to  the  sink,  and  on  looking  into  it,  saw  the  dead  body 
of  Lynn  lying  in  the  sink,  suspended  on  the  pin  therein,  with 
his  head  rather  looking  up;  that  the  appearance  of  the  out- 
side of  the  sink  did  not  attract  his  attention;  there  was  noth- 
ing observable  on  the  outside;  that  the  inside  of  the  sink  was 
smeared  with  blood;  that  the  depth  of  the  sink  was  eight  and 
a-half  to  nine  feet,  and  will  hold  from  one  hundred  and  thirty 
to  one  hundred  and  fifty  bushels  of  wheat;  that  there  were 
remaining  in  the  sink  seven  bushels  of  wheat  when  the  body 
was  taken  out,  which  was  done  at  10  o'clock  at  night,  after 
the  arrival,  and  in  the  presence  of  Dr.  Manakee;  that  the 
body  was  brought  up  out  of  the  sink  by  William  Rout,  and 
laid  on  the  floor,  and  all  the  pockets  of  the  clothing  on  it 
searched  by  Dr.  Manakee,  who  found  in  the  right  pantaloons 
pocket  a  pocket-book  with  |105.00  in  it;  in  the  vest  pockets 
some  papers;  and  there  was  a  gold  watch  hanging  by  a  chain 
suspended  to  a  button-hole  of  the  vest;  Dr.  Manakee  also  ex- 
amined the  v/ounds;  that  witness  saw  the  prisoner  about  6 
o'clock  P.  M.,  as  he  was  riding  on  horseback  from  the  direc- 
tion of  Union  Bridge  towards  the  mill — he  was  riding  at  an 
ordinary  gait;  witness  was  plowing  alongside  the  road,  and 
prisoner  stopped  a  minute  or  so,  and  he  and  witness  ex- 
changed some  ordinary  remarks;  that  prisoner  then  wore  his 
common  millers  clothes,  the  same  which  he  wore  when  wit- 
ness saw  him  at  1  o'clock;  that  there  was  nothing  unusual  in 
prisoners  manners  or  appearance;  saw  prisoner  again  a  few 
minutes  after  6  o'clock  on  platform  at  front*  door  of  mill 
blacking  his  boots;  saw  him  again  at  or  about  1  o'clock  A. 
M.,  he  came  with  Lewis  Lynn,  brother  of  deceased,  tied  the 
horse  to  the  fence,  and  went  into  the  mill;  when  witness 
went  into  the  mill  shortly  afterwards,  was  sitting  in  mill 
oflfice,  body  of  deceased  was  outside  mill  office  near  the  sink; 
there  were  a  few  spurts  of  blood  on  the  brick  wall  near  the 
oflSce,  from  the  size  of  a  wheat  grain  to  a  bean  within  a  space 
about  six  inches  square,  about  thirty  inches  distant  from  the 
sink,  and  about  two  feet  from  the  floor;  there  was  no  mark 
on  the  floor  between  the  mouth  of  the  sink  and  the  brick  wall, 
the  spots  on  the  wall  vrere  of  the  same  color  with  those  inside 
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the  sink;  thcM'e  was  red  paint  used  in  the  mill,  and  the  spots 
might  have  been  there  before  the  death;  on  the  floor  at  one 
side  of  the  top  of  the  sink  were  red  marks  as  if  made  by  three 
fingers;  there  were  several  splinters  broken  off  the  same  edge  of 
the  top  of  the  sink — that  is,  off  the  side  of  the  plank  of  the- 
floor,  which  formed  the  mouth  of  the  sink;  said  Shue  some- 
times waited  on  customers  in  the  absence  of  the  millers; 
there  were  eight  or  nine  barrels  of  flour  standing  on  the  floor 
from  the  corner  of  the  mill  office  to  the  uprights  of  the  ele- 
vators, near  the  mouth  of  the  sink;  the  only  clear  opening 
or  approach  to  the  mouth  of  the  sink  was  between  the  up- 
rights of  the  elevators,  which  were  about  sixteen  inches  wide, 
or  between  them;  it  was  customary  to  keep  the  approach  to 
the  sink  open,  and  in  pleasant  weather  it  is  customary  to 
keep  the  upper  mill  door  open;  the  mill  door  meant,  consists 
of  a  lower  half  and  an  upper  half — the  lower  half  being 
usually  kept  shut,  and  the  upper  open  in  pleasant  weather; 
the  body  was  cold,  and  the  clothing  saturated  with  blood, 
when  it  was  taken  out  of  the  sink,  at  10  o'clock;  the  wheel- 
barrow used  in  the  mill  for  moving  barrels  of  flour  and  bags 
of  grain  was  setting  with  the  wheel  against  the  vv^all,  and 
the  handles  against  the  upright  of  the  elevators,  on  the  side 
of  the  sink  opposite  that  on  which  the  barrels  of  flour  were, 
leaving  entirely  unobstructed  only  the  approach  to  the  sink 
between  the  uprights  of  the  elevators;  that  witness  returned 
from  ploughing  in  field  about  6-|  o'clock;  the  first  time 
Mr.  Lynn  came  to  witness'  house  was  about  dusk,  and 
it  was  five  or  ten  minutes  before  this  that  he  saw  prisoner 
blacking  his  boots,  as  before  stated;  the  flour  barrels  men- 
tioned were  headed  up,  ready  fur  delivery;  there  is  a  wooden 
spout  which  comes  down  over  the  sink  to  within  about  two 
feet  of  the  top  of  the  opening  of  the  sink,  or  of  the  floor,  and  to- 
that  is  attached  a  linen  bag  to  conduct  the  wheat  into  the  sink, 
which  hangs  into  the  month  of  the  sink  about  one  inch;  the 
wooden  spout,  if  continued  into  the  sink,  would  enter  the 
moutli  of  the  sink  at  the  corner  near  the  elevator  uprights,, 
and  the  linen  bag  does  enter  at  that  point;  don't  remember 
whether  the  bag  was  hanging  in  mouth  of  sink  or  laid  out 
on  mill  floor;  Clayton  Englar,  Francis  Englar,  Joseph  Eng- 
lar  and   several  others  were  in  the  mill  office  at  the  time  the- 
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prisoner  was,  at  1  o'clock  at  night;  witness  did  not  notice 
that  prisoner's  manner  at  that  time  was  different  from  that 
of  others;  saw  him  go  and  look  at  the  body,  and  into  the  sink, 
and  there  w^as  no  difference  of  manner  betvveen  him  and  the 
other  persons  who  were  there;  prisoner  was  at  mill  all  day  Sat- 
urday; a  great  man}- people  were  there;  prisoner  left  on  Satur- 
day night,  and  returned  Sunday  morning,  and  went  to  funer- 
al; was  there  Sunday  night,  all  day  on  Monday,  and  on 
Monday  night;  Abraham  L.  Lynn,  the  deceased,  used  to  tell 
witness,  that  Da%MS,  the  prisoner,  had  gone  to  collect  bills; 
that  Davis  would  sell  and  make  entries  in  the  books;  both 
Lynn  and  Davis  served  customers,  and  both  received  money; 
never  knew  Davis  to  make  large  purchases  of  wheat;  Davis 
had  his  bed-room  in  mill,  over  mill  office;  about  the  time  of 
Lynn's  death,  very  little  wheat  was  being  received  at  mill; 
the  water  was  low,  and  very  little  grinding  was  being  done. 

And  by  TVilliam  Iiout,  a  competent  witness,  that  he  lived 
one-half  mile  from  Lynn's  mill;  that  he  got  to  the  mill  about 
8  o'clock  at  night,  of  5th  April,  last;  there  w^ere  thirty  or 
forty  people  there;  went  down  into  the  sink  after  the  body; 
there  is  an  upright  post  on  inside  of  sink,  v;ith  a  hickory  pin 
in  it;  were  seven  or  eight  bushels  of  wheat  in  sink  when  he 
went  down;  Lynn's  feet  were  resting  on  wheat;  his  lamp  and 
hat  were  under  him,  the  hat  a  little  burnt  on  edge  of  rim,  and 
lying  on  wheat  mashed  pretty  flat,  and  the  lamp  in  the  «'heat 
as  if  trodden  in  by  his  feet  or  some  other  person's;  there  was 
a  little  wheat  in  the  hat,  and  it  looked  as  if  it  had  been 
tramped;  he  made  no  thorough  examination  of  the  bottom  of 
the  sink;  he  only  run  his  hand  into  the  wheat  until  he  found 
the  lamp,  and  then  handed  up  it  and  the  hat,  and  placed 
rope  round  body,  and  it  was  drawn  up;  that  he  did  not  take 
from  body  any  pocket-book,  and  did  not  see  any  in  the  sink; 
that  the  hickory  pin  spoken  of  was  irom  two  to  two  and  a-half 
feet  above  the  surface  of  the  wheat  in  the  sink;  deceased's 
watch  hung  out  in  his  lap;  the  pin  was  five  feet,  four  inches 
from  top  of  sink,  and  the  sink  was  nine  feet,  four  inches, 
deep;  that  he  never  saw  barrels  in  that  mill  before  in  the  po- 
sition as  they  were  that  night;  there  was  a  good  deal  of  blood 
on  the  sides  of  the  sink,  inside,  as  if  some  one  had  been  try- 
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ing  to  get  out;  the  blood  on  clothes  of  deceased  dodj,  had  ' 
same  appearance  as  that  on  inside  sides  of  sink;  there  was 
"blood  on  three  sides  of  the  sink,  and  did  not  notice  fourth 
side;  brought  ten  buehels  choppings  to  mill  on  Wednesday 
before,  and  those  barrels  were  not  there  as  they  were  that 
night. 

And  further  proved  by  J.  Marlin  Wolf,  a  competent  wit- 
ness, that  he  went  to  the  mill  of  deceased,  for  flour,  about  7 
o'clock,  on  evening  of  5th  April,  last;  that  he  was  left  in 
mill  alone  for  ten  or  fifteen  minutes;  J.  Hamilton  Shue  and 
others  had  gone  to  notify  different  neighbors  of  the  finding  of 
the  dead  body,  and  Fuss  had   gone  to  house  to  notify  family. 

And  further  proved  by  Mordecai  G.  McKinstry ,  a  com- 
petent witness,  that  he  resides  three  quarters  of  a  mile  from 
Lynn's  mill,  and  heard  of  Lynn's  death  between  7  and  8 
o'clock,  on  Friday  evening,  5th  April,  and  went  to  Lynn's 
mill;  on  arrival,  found  that  office  partition,  barrels  of  flour 
were  at  right  angle  to  sink  near  elevator;  that  distance  from 
sink  to  wall  is  twenty-two  inches;  has  been  miller  for  twenty- 
two  years;  was  one  of  appraisers  of  personal  property  of 
Abram.  L.  Lynn;  examined  wheat  in  upper  sink  as  appraiser 
during  week,  following  death;  wheat  in  upper  sink  was 
stained  with  blood  to  extent  of  three  or  four  grains  in  hand- 
ful of  wheat;  in  wheat  screens  found  lumps  of  wheat  clotted 
by  blood;  drew  out  of  upper  sink  forty-one  bushels  of  wheat; 
lower  sink  holds  one  hundred  and  forty  bushels  wheat;  20th 
June  last,  put  into  lower -sink,  which  then  was  clean,  and 
had  nothing  else  in  it,  twenty  bushels  and  three  pecks  wheat, 
■which  brought  surface  of  wheat  up  to  level  of  pin,  in  the  rib 
in  the  sink,  and  forty  bushels  would  have  brought  it  eight 
or  ton  inches  above  the  pin;  the  elevators  would  carry  up 
from  lower  sink  to  upper  sink  from  five  to  ten  bushels  of 
wheat  per  hour;  did  not  examine  lower  sink  in  which  body 
was  found,  until  after  was  sworn  as  member  of  the  coroner's 
jury,  on  Saturday,  6th  April,  but  seen,  on  night  of  5th,  that 
side  of  sink  towards  gable-end  of  mill  was  smeared  with 
blood.  Dr.  Manakee  examined  pockets  of  clothes  on  body, 
and  in  pants  pocket  found  §105;  inside  side  pocket  of  coat 
was  turned   inside  out,  when   witness  saw  it_.  but   does  not 
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.  know  whether  Dr.  Manakee  turned  it  inside  out  or  not; 
made  model  of  sink  now  exhibited;  the  sink  was  about  nine 
feet  deep  from  the  opening  in  floor,  or  mouth  of  the  sink  to 
the  bottom  of  the  sink;  the  size  of  the  opening  in  tlie  floor  or 
mouth,  was  seventeen  inches  by  twenty-one  inches;  the  size 
of  the  sink  immediately  under  the  floor  was  seven  feet  nine 
inches,  by  five  feet  seven-and-a-half  inches;  thence  contract- 
ing as  in  the  form  of  a  common  hopper;  on  three  sides  of  the 
interior  of  the  sink  were  nine  pieces  of  seasoned  oak  scant- 
ling, three  on  each  side,  three  by  four  inches,  sawed;  some 
of  the  edges  of  the  scantlings  were  irregu  lar;  the  boards  com- 
posing the  sink  were  nailed  from  the  outside  against  these 
scantlings,  which  extended  from  top  to  bottom  of  sink,  the 
four  inch  part  standing  in  or  towards  the  interior  of  the 
sink,  the  boards  being  nailed  against  the  three-inch  side  or 
part  of  the  scantling;  in  one  of  these  scantlings  was  firmly 
inserted  a  seasoned  hickory  pin,  about  one  inch  in  diameter, 
at  the  distance  of  about  five-and-a-half  feet  fnom  the  opening 
of  the  sink,  extending  from  scantling  into  interior  of  sink 
about  five  inches;  this  pin  was  used  for  resting  the  foot 
of  the  miller  on,  when  descending  into  or  getting  out  of  the 
sink;  the  ordinary  way  of  getting  down  into  the  sink  was  by 
resting  the  hands  or  arms  on  the  floor  at  the  opening  or 
mouth  of  the  sink,  and  swinging  down  until  the  foot  rested 
on  the  pin;  and  of  getting  out  by  resting  the  foot  on  the  pin, 
and  reaching  up  to  the  floor  with  the  hands,  and  swinging 
up;  the  pin  was  three-and-a-half  to  four  feet  above  the  bottom 
of  the  sink;  from  the  level  of  the  pin  were  other  boards 
inserted  for  the  purpose  of  still  more  contracting  the  hopper- 
form  from  that  point  to  the  opening  in  the  bottom  of  the 
sink  through  which  the  wheat  was  discharged  from  the  sink; 
there  were  two  nails  in  inside  of  sink,  at  a  point  near  level 
of  the  pin  where  the  hopper  part  was  joined  and  nailed  to 
sides  of  sink,  the  heads  of  the  nails  were  drawn  out  of 
hoards  from  one-eighth  to  one-quarter  of  an  inch;  there  was 
blood  on  heads  of  nails,  and  something  which  others  thought 
was  hair,  but  witness  thought  was  wheat-beards;  saw  leak 
in  sink  from  both  outside  and  inside;  it  was  from  six  to  eight 
inches  long,  and  in  centre  wide  enough  to  insert  hand  up  to 
knuckles;  on  outside  of  sink  on  lower  floor   were  five  or  six 


bushels  of  wheat,  which  had  run  out  of  sink,  and  with  it 
was  lying  some  canlkage,  consisting  of  paper  and  linen  bag- 
ging, which  had  apparently  been  used  to  stop  the  leak,  and 
which,  from  its  appearance, had  been  used  for  sometime  for  that 
purpose;  the  caulkage  looked  as  if  it  were  old;  the  leak  could 
have  been  stopped  from  the  outside  of  sink;  leak  could  not  have 
been  from  the  pressure  of  the  wheat,  even  if  it  had  been  fall; 
was  screening  wheat  which  was  spilled  out,  the  same  as  that 
in  upper  sink,  except  that  it  was  not  cleaned;  is  usual  cus- 
tom to  keep  approach  to  sink  open;  never  saw  barrels  in  that 
position  before;  Lynn  was  a  very  strong,  active  man,  weigh- 
ing about  one  hundred  and  sixty  pounds,  and  was  a  sober 
man;  the  pin  Was  of  seasoned  hickory,  about  four-and- 
half  inches,  one  inch  in  diameter,  and  strongly  inserted  in  the 
rib  on  inside  of  sink;  there  were  five  ribs  on  inside  sink,  com- 
posed of  seasoned  oak  scantling,  three  by  four  inches,  the 
longest  or  four  inch  part  being  upright  from  side  of  sink,  the 
boards  being  nailed  against  the  three  inch  side  or  part  of 
scantling;  the  pin  was  saturated  with  blood,  and  the  blood 
in  the  sink  was  chiefly  towards  the  gable-end  of  mill;  saw 
three  distinct  bloody  finger-marks  on  floor,  at  edge  of  mouth 
of  sink,  nearest  gable-end  of  mill  wall;  marks  of  blood  were 
on  the  sink,  hanging  in  the  sink  from  the  spout,  below  the 
level  of  the  floor,  looking  as  if  it  had  been  caught  by  a  hand 
from  below,  and  the  hand  had  slipped  out;  there  was  noblood 
on  the  sack  above  the  level  of  the  floor;  was  sworn  on  coro- 
ner's jury  as  member  thereof,  on  fSatarday  morning  about  11 
o'clock;  prisoner  was  sworn  before  jury;  he  testified  on  Sat- 
urday morning  that  Lynn  told  him,  between  10  and  11 
o'clock  on  Friday,  5th;  that  here  was  a  letter  which  he  must 
take  to  the  post-office  at  Lynn  wood  in  time  for  the  mail;  that 
Lynn  wanted  Warner  to  get  it;  that  he  was  ready  to  make 
the  payment  on  the"  next  day,  on  the  property  which  he 
had  bought  from  Warner,  and  that  the  letter  was  to  inform: 
Warner  to  come  the  next  day,  Saturday,  6th,  to  receive- 
the  money;  that  he,  the  prisoner,  returned  from  Lynn- 
wood  about  dinner  time,  and  then  started  the  machinery  for 
cleaning  the  wheat  which  was  in  the  sink;  that  afterwards, 
Lynn  came  into  the  mill,  and  told  him  to  take  an  order  to 
Mr.  Russell  at  Union  Bridge,  to  collect  some  money  due  from 


Russell  to  Lynn,  and  to  hurry  back,  as  Lynn  wanted  to  go 
to  Ehinebarts;  that  he,  the  prisoner,  went  to  Union  Bridge, 
and  returned  about  6  o'clock  P.  M.;  and  thought  that  he 
beard  something  wrong  in  the  running  of  the  mill,  and  went 
and  stopped  the  running  of  the  machinery;  he  s^id  that  he 
and  Shue  were  together  on  Friday,  but  not  after  they  had  a 
-crippled  duck  on  the  mill  race;  that  on  Monday  the  8th,  the 
prisoner  testified  again  before  the  corner's  jury,  and  then 
said  that  he  had  said  to  Mrs.  Leegruler  when  she  was  at  the 
mill,  about  3  o'clock  P.  M.  on  Friday  5th;  that  Lynn  had 
gone  out  somewhere  on  the  mill  race;  that  he  said  Mrs.  Lee- 
gruler had  come  to  the  mill  to  get  flour,  and  that  he  gave 
her  a  bill  or  receipt;  that  on  Friday  morning  Lynn  told  him 
the  sink  was  leaking,  and  the  wheat  must  be  cleaned  up  and 
the  leak  stopped;  that  Lynn'i  was  to  pay  the  balance  of  the 
money  to  Warner  on  Saturday  morning;  that  on  Ist  April, 
Lynn  was  lying  on  a  bench  in  the  mill,  when  he  raised  up 
and  said  to  prisoner,  "Joe  hold  a  light  whilst  I  count  my 
money;"  and  that  Lynn  then  counted  in  his  presence  $1400.00; 
that  he  had  received  besides  that  $340.00  from  Englar  for 
\pheat,  and  that  Lynn  had  paid  away  to  different  parties 
portions  of  the  money,  leaving  |400  or  $500;  and  that 
he  named  several  parties  to  whom  the  payments  had  been 
made;  that  prisoner  was  asked  if  he  had  made  the  statement 
to  the  workmen  on  Saturday  evening,  that  he  had  killed 
Abe,  and  asked  them  if  they  did  not  believe  it,  and  that 
iie  replied  that  he  had,  and  v/as  then  asked  why  he  made 
it,  and  replied  that  he  had  done  so  for  a  joke;  that  he  had 
asked  Lynn  for  his  horse  and  buggy  on  Friday  night  to  take 
a  lady  out  riding;  that  he  came  home  from  Union  Bridge 
about  6  o'clock  in  the  evening;  that  he  described  particularly 
what  he  did  when  he  came  home;  that  he  first  feed' the  horse 
after  having  stopped  a  few  minutes  at  Shue's  shop;  that  he 
did  not  like  to  take  Lynn's  horse  without  first  seeing  him; 
that  he  did  not  want  to  eat  his  supper,  as  he  was  in  a  hurry 
to  go  away  to  drive  out  the  young  lady;  that  the  mill  was 
Tunning  too  fast  when  he  got  home  at  6  o'clock,  and  he  went 
up  stairs  and  found  the  strap  off  and  stopped  it;  witness 
further  testified  that  a  crow-bar  was  in  the  mill  on  Saturday, 
and  the  foreman  of  the  coroner's  jury  tried   the    crow-bar  to 
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the  fracture  in  the  skull  of  deceased,  and  it  fitted  as  witness- 
thought;  that  hody  of  deceased  was  lying  on  face,  and  the 
foreman  stood  at  the  head  and  fitted  the  crow-bar  from  the 
front  of  the  top  of  the  head,  and  the  curved  point  fitted  in  the 
fracture;  that  on  20th  June,  witness  and  others  found  an  adze 
in  the  tail  race  of  the  mill  under  the  pen-stock;  the  pen- 
stock is  a  tank  in  which  are  turbine  wheels;  the  adze  was 
under  the  pen-stock,  two  and  a-half  to  three  feet  from  the 
end  nearest  where  the  water  discharges  °into  the  tail  race;  it 
was  a  cooper's  adze  used  for  making  barrels  or  heading  them; 
the  rust  was  pretty  much  all  over  the  adze;  on  the  inner  curve 
of  the  blade  was  a  hurhan  hair,  it  seemed  elastic  was  frona 
one  to  one  and  a-half  inches  long,  and  dark  brown;  eeemed 
to  be  fastened  at  both  ends  with  rust;  is  not  on  adze  now,, 
but  should  be  if  it  had  been  kept  carefully;  in  a  minute  or 
two  after  finding  it,  witness  handed  it  to  Abraham  Stoner; 
the  corner  of  the  adze  might  have  made  the  fracture  in  the 
skull;  the  prisoner  was  examined  before  the  coroner's  jury 
about  three-quarters  of  an  hour  on  Saturday,  and  on  Monday 
after  candle-light  over  an  hour  the  foreman  of  the  jury  firs« 
examined  him;  then  other  members  of  the  jury;  he  was  also 
examined  by  Mr.  Norment,  the  State's  Attorney  for  Carroll 
county,  and  by  the  Detective  who  came  from  Baltimore;  the 
prisoner  answered  promptly  every  question  asked  him;  that 
the  meaning  and  substance  ofprisoner's  statements  on  Saturday 
and  Monday  were  the  same,  except  that  on  Monday  he  tes- 
tified that  he  and  Shue  were  together  on  the  forebay 
on  Friday,  and  he  had  not  said  so  on  Sat^rda3^  The 
witness  further  testified,  that  the  water,  on  the  5th  April, 
was  very  low,  and  that  it  was  very  usual  to  stop  the  mill 
about  6  o'clock,  and  that  a  miller  could  not  adjust  the  strap 
or  machinery,  without  stopping  the  mill;  that  the  prisoner 
stated  that  it  was  about  3  o'clock  on  the  afternoon  of  the 
5th,  when  he  left  the  mill  to  go  to  Union  Bridge;  that  the 
water  which  passes  into  the  pen-stock,  and  thence  to  the  tail- 
race,  comes  from  Sam's  Creek;  that  the  head  race  not  en- 
closed, and  runs  along  with  a  public  road  at  its  side,  and  is 
open  to  horses,  cattle  and  stock;  that  Lynn's  stock  did  usu- 
ally water  at  the  race;  that  the  water  in  the  pen-stock,  on 
5th  April,  was  eight  to  nine  feet  deep;  that  there  was  a  pass- 
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age  wa}"  open  on  the  mill  floor,  oa  Friday  night,  to  the  sink, 
two  to  two  and  a-half  feet  wide;  it  would  take  a  man  five 
minutes  to  go  from  the  sink  to  where  the  adze  was  found;  a 
man  could  have  dropped  the  adze  through  a  trap-door,  on  the 
same  floor  with  the  sink,  into  deeper  water,  but  it  would  not 
have  been  so  v/ell  concealed;  wheat  would  be  coming  into  sink 
all  the  time  that  it  was  being  taken  out  by  elevators;  that 
to  enable  a  man  —  the  sink  for  a  leak,  he  must  lie  down  on 
on  his  stomach,  and  put  his  head  into  the  sink,  through  the 
mouth  thereof,  or  opening  in  the  floor;  it  would  not  be  neces- 
sary to  use  a  crowbar  in  that  mill,  on  5th  April,  to  start  it; 
there  were  eight  or  ten  spots  on  the  plastered  wall  of  the 
mill,  two  feet  from  the  sink,  in  a  space  as  large  as  the  cir- 
cumference of  a  flour  barrel,  the  nearest  part  of  which  to 
the  floor  was  twelve  to  fifteen  inches,  which  looked  like  blood; 
the  color  of  red  paint  would  have  been  paler  than  the  color 
of  these  spots;  the  spots  were  there  on  20th  June,  and  are 
there  yet;  on  2')th  June,  it  was  same  as  on  6th  April;  that 
witness,  on  Saturday,  5th  April,  held  the  bag  attached  to 
wooden  spout  once  as  near  to  the  spots  on  the  wall  as  it  would 
reach,  and  the  similarity  of  color  of  the  blood  on  the  bag  to 
the  spots  on  the  wall,  confirmed  his  opinion  that  they  were 
blood. 

And  further  proved  by  McKinney,  that  on  Sunday  morn- 
ing, 7th  April,  he  went  with  prisoner  in  a  spring  wagon, 
from  Middleburg  to  Lynn's  mill,  distant  about  five  miles; 
that  as  they  were  about  starting,  prisoner  took  off  his  hat, 
and  hallooed  to  the  horse,  and  said  "hip;"  that  witness  said, 
'"Davis,  you  ought  to  remember  that  we  are  going  to  a  funer- 
al;" that  prisoner  replied,  that  he  didn't  care  a  damn;  that 
on  the  way  prisoner  said  he  would  bet  §50  that  Lynn  was  not 
killed  with  a  crowbar,  but  he  was  killed  with  an  adze,  and 
if  they  look  in  the  mill-race,  they  will  find  it;  the  prisoner 
seemed  to  be  troubled,  and  was  quiet  on  the  way;  we  went 
together  to  the  mill,  and  dwelling  of  deceased,  and  from 
thence  to  the  grave,  with  the  funeral  procession;  the  grave- 
yard -was  near  Middleburg,  and  we  went  back  to  where  we 
had  come  from;  left  with  the  corpse  for  the  grave-yard,  near 
Middleburg,  about  11  or  12  o'clock;  witness  told  this  to 
Wyner,  his  employee,  on  the  same  day  of  the  funeral;  after- 


ST 

wards  to  Haoiilton  Gres=!,  about  the  close  of  the  last  trial,  at 
"Westminster;  tliat  one  reasoa  for  his  not  telling  was,  that 
he  did  not  think  it  was  important;  another  was,  that  he 
thought  they  had  evidence  enough;  that  he  was  not  a  witness 
at  the  trial  at  Westminster;  Cress  told  me  he  had  told 
Abe  Stoner  before  the  last  trial  in  Westminster;  Abe 
Stouer  saw  me  about  it  as  I  was  going  to  Westminster  under 
an  attachment,  but  cannot  remember  what  passed  between 
him  and  me  about  it;  prisoner  said  on  the  way  to  the  grave 
that  he  intended  to  run  the  mill  if  Mrs.  Lynn  kept  it,  and  if 
not,  he  intended  to  rent  it — that  he  had  to  sleep  in  the  mill, 
and  lay  around  in  his  good  clothes,  and  he  was  treated  so  bad 
that  he  be  damned  if  he  was  going  to  do  it. 

And  further  proved  by  Abraliam  Stoner,  a  competent  wit- 
ness, that  in  consequence  of  a  conversation  between  him  and 
Hamilton  Cress,  he  searched  for  the  adze  and  pocket-book; 
that  the  adze  was  found  by  Mordecai  C.  McKinstrey,  witness 
and  others,  under  the  pen-stock  in  two  and  a-half  feet  of 
water — there  was  a  hair  on  it  on  the  inside  of  the  blade — it 
dropped  off  in  a  store  at  Union  Bridge  on  the  floor,  and  wit- 
ness did  not  think  it  was  worth  while  to  pick  it  up,  and  left 
it  there;  that  on  Saturday,  6th  April,  at  the  mill  some  one 
told  him  that  prisoner  had  said  that  witness  would  be  the 
next  one  killed,  and  witness  saw  prisoner  sitting  on  platform 
in  front  of  mill,  where  many  persons  were,  and  asked  him 
why  he  had  said  that  witness  would  be  the  next  one  killed, 
when  prisoner  replied  that  he  had  said  so  because  it  was 
known  he  carried  so  much  money  about  his  person;  that 
prisoner  also  said,  that  in  his  opinion  Lynn  had  been  murdered; 
and  that  more  than  one  had  had  a  hand  in  it;  that  witness  had 
known  the  mill  all  his  life,  and  never  saw  any  barrels  around 
the  sink  before;  that  he  saw  marks  on  the  wall,  which  he 
thought  were  blood,  but  can't  say;  it  looked  as  if  it  had  been 
spurted  on  the  the  wall  and  radiated  from  a  centre  spot;  that  he 
looked  at  the  sink,  and  saw  plenty  of  blood  in  it,  as  if  Lynn  had 
been  trying  to  get  out;  that  witness  asked  prisoner  his  opinion 
whether  Lynn  had  fallen  into  the  sink  by  accident,  or  been 
murdered,  and  prisoner  replied  that  in  his  opinion  he  had  cer- 
tainly been  murdered;  that  several  years  ago  it  was  com- 
monly talked  about  that  witness  carried  large  sums  of  money 
about  him,  and  that  he  had  frequently  carried  money  to  Bal- 
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casions he  had  fanned  himself  with  |1,000  notes  or  bonds  in 
the  public  cars. 

And  further  proved  by  Wlary  Lewis,  a  colored  woman,  a 
competent  witness,  that  on  Saturday  morning,  6th  April,  she 
was  at  the  late  home  of  the  deceased,  and  prisoner  was  there, 
and  she  asked  prisoner  whether  he  thought  Lynn  had  been 
murdered,  and  he  replied  yes,  he  had  been  murdered,  and 
murdered  for  his  money,  and  if  the  money  had  not  been  about 
him  the  house  would  have  been  robbed;  that  in  the  afternoon 
of  same  day_,  w^itn'ess  and  prisoner  were  talking  about  a  detec- 
tive who  was  expected,  and  prisoner  asked  witness  whether 
she  thought  the  detective  could  find  out  the  person  who  had 
killed  Lynn,  and  she  replied  ''yes,  as  soon  as  the  detective 
puts  his  eyes  on  the  murderer,  he  will  know  him;"  that 
prisoner  at  once  got  up,  and  went  out  stupid  like,  and  closed 
the  door  behind  him,  and  went  down  to  the  stable  about  fifty 
yards  off,  and  witness  watched  him  through  the  cracks  in  the 
stable  from  the  kitchen  window,  and  saw  him  through  the 
cracks  pass  backwards  and  forwards  in  the  stable  two  or  three 
times;  that  he  then  came  back  to  the  kitchen,  and  put  his 
hand  on  the  latch  of  the  door  opening  into  the  family 
sitting-room,  and  just  opened  it  a  little  and  looked  in,  when 
he  saw  it  was  filled  with  ladies,  and  he  then  said  that 
he  did  not  like  to  go  in  among  so  many  ladies,  and  asked 
Frances  White  and  the  colored  woman,  if  she  would  not 
go  in  the  room  and  bring  him  his  overcoat,  and  she  went  in 
and  got  his  overcoat,  and  he  took  it  on  his  arm  and  went  out, 
and  called  the  hogs  which  were  in  the  yard,  after  him,  and 
took  them  down  to  the  hog-pen,  and  that  was  the  last  she 
saw  him;  that  when  witness  told  him  that  as  soon  as  the  de- 
tective saw  the  murderer  he  would  know  him,  she  thought 
his  appearance  changed  so  much  that  she  noticed  him. 

And  further  proved  by  George  Trenton,  a  competent  wit- 
ness, that  he  has  known  prisoner  about  five  years,  and  they 
are  both  young  men  and  frequently  together;  that  last  Decem- 
ber, prisoner  came  into  his  shop, — witness  being  a  shoe- 
maker— one  night  when  witness  had  his  pocket-book  out  and 
was  putting  some  money  in  it;  prisoner  said  that  witness  must 
have  a   heap  of  money,  as  he    had  a  big  pocket-book,  when 
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prisoner  replied  that  he  did  not  keep  much  money,  and  if  he 
did,  he  would  not  show  it  like  some  people  who  did  show 
their  money,  and  that  the  prisoner's  old  boss — Abe  Lynn 
was  one  of  that  kind  of  people,  prisoner  said  in  reply, 
how  would  yon  like  to  go  for  him,  or  would  you  go  for  bim? 
or  something  of  that  kind,  when  witness  said,  ''My  God,  Joe, 
no — I  would'nt  do  a  thing  of  that  sort  for  the  world"—- 
that  was  all  that  was  said  on  that  subject;  the  prisoner  sat 
about  half  an  hour  during  which  tliey  laughed  and  talked » 
and  prisoner  left;  when  the  prisoner  made  the  remark  above 
stated  he  was  laughing,  and  witness  took  it  to  be  in  fun. 

And  further  proved  by  William  Zumhrun,  a  competent 
witness,  that  he  has  been  a  miller  for  ten  years,  and  helped 
to  search  for  and  find  the  adze  in  June;  is  now  miller  at  mill 
which,  was  Lynn's;  once  he  put  in  the  sink  twenty  bushels  and 
forty-five  pounds  of  wheat,  and  it  came  up  too  near  the  pin;, 
three  weeks  ago  had  thirty-five  bushels  of  wheat  in  sink,  and 
then  the  peg  was  below  level  of  wheat;  that  if  any  one,  be- 
ing on  second  or  packing  floor,  wanted  to  wash  his  hands, 
he  would  have  to  go  down  through  the  trap-door,  or  go  dowa 
the  steps  to  the  lower  floor,  either  of  which  would  take  three 
to  five  minutes;  that  there  was  a  hair  on  the  adze  which 
looked  like  human  hair,  but  he  did'nt  know  whether  it  was 
or  not;  that  the  elevators  carry  up  from  five  to  tea  bushels  an 
hour;  that  it  is  not  usual  to  keep  barrels  around  the  sink. 

And  further  proved  by  Samuel  Engler ,  a  competent  witness, 
that  he  has  been  a  miller  for  twenty  years;  was  not  well 
acquainted  with  this  mill,  was  there  on  Friday,  betv/eea  8 
and  9  A.  M.,  no  barrels  were  around  the  sink  then  nor  was 
it  customary  to  have  them,  so  when  I  was  there,  Lynn  had  a 
boil  on  back  of  his  neck;  mill  was  not  running  then,  a  great 
many  barrels  standing  around  second  floor  unheaded;  saw 
bin  spout  in  turbine  wheel  which  had  not  been  there  long. 

And  further  proved  by Delavlane,  a  competent  wit- 
ness, that  he  was  at  mill  on  Friday  night,  it  was  full  of 
neighbors;  Lynn's  body  was  hanging  on  pin  in  sink,  pro- 
posed to  move  the  barrels  as  they  obstructed  the  sink,  the  way 
between  elevators  v;as  clear;  held  lamp  down  in  sink;  great 
deal  of  blood  was' running  out  of  Lynn's  ear;  asked  prisoner 
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on  Saturday  when  barrels  were  placed  there,  he  said  last 
week;  on  Sunday  heard  prisoner  say  "damn  their  souls  they 
run  him  all  the  way  down  here  from  J\Iiddleburg,  through  the 
rain  and  wind  and  he  did  not  know  what  they  wanted  with 
him. 

And  further  proved  by  Jesse  Audeds,  a  competent  witness, 
that  he  is  a  miller,  and  he  examined  the  sink  on  Friday 
night;  that  if  lie  wanted  to  look  in  the  sink  when  smutting 
wheat,  he  would  only  get  down  on  knees,  but  if  he  was  look- 
ing for  leak,  he  would  have  to  lay  down  flat  on  his  stomach; 
thirty  bushels  of  wheat  in  sink  would  come  to  a  level  a  lit- 
tle above  pin;  the  elevators  would  carry  up  six  to  eight 
bushels  per  hour;  I  saw  the  leak  and  the  wheat  which  had 
leaked  from  the  sink  through  it,  and  also  the  caulking  of  paper 
and  bagging  lying  with  wheat;  don't  think  the  pressure  of 
wheat  drove  out  the  caulking;  think  it  must  have  been  done 
hy  force;  prisoner  said  before  coroner's  jury  that  he  left  the 
mill  about  3  P.  M.,  and  saw  Lynn  there  when  he  left;  that 
he  had  been  sent  in  a  hurry,  and  had  overstayed  his  time,  as 
Lynn  wanted  the  horse  to  go  to  Rhinehart's;  that  when  he 
came  back  he  gave  some  flour  to  a  colored  man,  and  helped 
about  unloading  saw-logs;  that  Mrs.  Lynn  asked  him  to 
come  to  supper;  he  said  he  did  not  want  any,  as  it  was  late 
and  he  was  in  a  hurry,  she  also  asked  him  where  Lynn  was; 
prisoner  said  he  supposed  he  had  gone  to  Rhinehart's  or  the 
post-ofiice,  and  also  said  that  Lynn  could  not  have  fallen  into 
sink;  also  said  that  on  Friday  he  had  asked  Lynn  for  the 
horse  and  buggy  for  that  night,  and  Lynn  had  said  he  might 
have  it;  that  on  Friday  night  after,  midnight,  as  witness  was 
returning  from  Lynn's  mill  to  Union  Bridge  met  prisoner  and 
Lewis  Lynn  in  buggy,  and  stopped  and  talked  for  sometime 
in  the  road,  with  prisoner;  asked  prisoner  whether  in  his 
opinion  Lynn  could  have  fallen  into  sink  by  accident;  pris- 
oner said  he  could  not;  observedat  that  time  nothing  peculiar 
in  prisoner's  voice  and  manner;  on  Sunday  evening,  7th  April, 
prisoner  told  witness  on  Union  Bridge  that  when  he  returned 
to  mill  on  Friday  evening  he  found  the  elevators  choked,  and 
that  he  went  and  stopped  the  machinery,  and  also  said  that 
ho  was  going  to  start  the  mill  on  Tuesday,  as  it  would  be 
necessary  to  accommodate  the   custom;  that  prisoner    on  all 
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tliese  occasions  talked  freely  and  answered  promptly  all  ques- 
tions. 

And  further  proved  by  3Iiss  Sallie  Fuss,  a  competent  wit- 
ness, that  she  lives  with  her  brother  Adam  Fuss;  that  April 
5th  was  a  pleasant  day;  that  in  the  morning  she  saw  prisoner 
and  Shue  running  up  and  down  mill-race;  did  not  know 
what  about;  saw  them  setting  on  forebay  between  1  and  2  P* 
M,;  upper  part  of  front-door  of  mill  was  then  open;  saw  the 
door  remain  open  until  near  3  P.  M.;  when  Mrs.  Loockenbeal 
came  to  mill;  prisoner  came  from  direction  of  Shue's  shop;  ap- 
peared to  be  in  great  hurry;  saw  prisoner  again  at  6  P.  M.; 
we  were  in  yard  pretty  much  all  day;  the  mill  door  was  shut 
from  2  until  near  3  P.  M.,  and  then  it  stood  open^  and  was 
closed  again  soon  after  Mrs.  Loockenbeal!  left;  sometime 
before  she  came,  the  door  stood  partly  open  from  2  to  3  P. 
M.;  Lynn's  children  were  playing  about  the  mill;  they  were 
there  ten  or  fifteen  minutes  before  Mrs.  Loockenbeall  came. 

And  further  proved  by  Leiuis  Beall,  a  competent  witness, 
that  on  Sunday  Tth  April,  he  said  to  prisoner  on  saw-mill,  Joe^ 
this  is  a  pretty  bad  affair;  prisoner  replied  yes,  Lynn  was 
certainly  murdered  for  his  money,  and  if  they  look  for  his 
pocket-book  in  the  race  they  would  find  it. 

And  further  proved  by  David  Buckey^  a  competent  witness, 
that  he  is  a  miller,  and  lives  four  or  five  miles  from  Lynn's 
mill;  that  prisoner  was  at  witness'  mill  on  1st  March  1871, 
and  remained  there  two  weeks,  and  whilst  there,  prisoner 
said  the  only  mill  he  cared  about  running  was  Lynn's  mill; 
that  Lynn  had  been  there  a  long  time,  and  he  thought  he 
ought  soon  to  give  it  up,  and  he  had  the  promise  of  it  when 
Lynn  left,  from  the  owners. 

And  further  proved  by  Miss  D.  JTass,  a  competent  witness,' 
that  she  is  a  daughter  of  Adam  Fuss;  was  home  5th  April, 
from  10  o'clock  all  day;  saw  prisoner  from  1  to  2  o'clock, 
talking  to  Shue;  saw  Lynn  between  12  and  1  o'clock  go  to  his 
house;  saw  Davis,  the  prisoner,  leave  for  Union  Bridge,  3|- 
o'clock;  was  told  to  look  at  time  by  aunt;  did  not  see  prison- 
er return,  but  saw  him  getting  ready  to  leave  in  the'evening; 
saw  Mr.  Rhinehart  pass  the  mill;  saw  Mrs.  Lynn  several 
times  that  day  at  our  house;  our  clock  was  generally  fast; 
did  not  say  that  at  the  former  trial  in  Westminster;  did  say. 
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that  at  former  trial  the  prisoner   might  have  left  later  than 
3|  P.  M.,  but  could  not  have  left  earlier;    when  prisoner  rode 
away  at  3|  P.  M.,  ou  that   evening,   he    had   on  his  miller's 
clothes. 

Further  proved  by  Jonas  Ejiglar,  that  he  is  part  owner  of 
the  mill  spoken  of  as  Lynn's  mills;  that  about  li  P.  M.,  on 
Friday,  the  5th  of  April  1872,  witness  saw  prisoner  and  J. 
Hamilton  Shue  sitting  on  the  forebay  of  the  mill;  as  witness 
passed  by,  said  to  them,  "Boys,  are  you  sunning  your- 
selves?" The  forebay  of  the  mill,  where  they  were,  is  in  full 
view  of  all  the  houses,  and  in  full  view  of  any  one  passing 
the  roads;  the  prisoner  made  some  reply,  but  vv'itness  did  not 
hear  it;  saw  prisoner  on  Saturday  or  Sunday,  and  asked  him 
to  stay  at  the  mill  to  take  care  of  the  property;  he  said  he 
was  going  away  until  Friday;  witness  was  one  of  the  ap- 
praisers, and  in  the  grinding  sink  on  the  third  floor,  discov- 
ered some  blood  on  the  wheat;  drew  the  bloody  wheat  from 
the  sink;  first  five  or  six  bushels  had  no  blood,  on  it,  then 
got  right  bloody;  then  more  so;  then  not  at  all;  the  last 
eight  or  ten  bushels  had  very  little  blood  on  it;  there 
were  six  or  seven  bushels  remaining  in  sink  on  the  second 
floor,  in  which  Lynn  was  found;  the  mill  is  in  Sam's  Creek, 
in  Carroll  county;  Lynn  was  a  strong,  able,  active  man — 
five  feet  ten  inches  in  height,  and  in  weight  about  160  to  170 
pounds;  the  prisoner  never  spoke  to  witness  about  renting 
the  mill;  there  was  a  large  pile  of  wheat,  culled  ship-stuff, 
about  forty  bushels  in  a  box;  that  was  running  over  with  it, 
rather  in  a  line  with  the  pen-stock  on  the  first  floor;  witness 
assisted  in  putting  Lynn's  clothes  in  a  bag;  there  was  noth- 
ing suspicious  in  seeing  the  prisoner  and  Shue  sitting  on  the 
forebay  of  mill;  water  was  so  low  that  the  mill  could  only 
run  part  of  the  daj;  prisoner's  reply  to  remark  of  witness, 
as  he  passed  by,  was  prompt  and  cheerful;  cannot  say  whether 
the  mill  was  running  or  not;  as  he  passed,  witness  remarked  to 
his  wife,  who  was  with  him,  that  "it  seemed  strange  that  Shue 
and  prisoner  were  so  much  together  these  last  few  times;"  four 
roads  cross  at  the  mill;  the  turbine  wheels  were  put  in  two 
or  three  years  ago;  pen-stock  of  the  mill  erected  at  the  same 
time;  pen-stock  is  twenty-four  feet  wide,  ten  feet  deep;  the 
turbine  wheels  are  placed  into  the  pen-stock  at  a  distance  of 
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ten  feet  apart;  the  wheel  is  four  or  five  feet  from  end  of  pen- 
stock towards  the  tail-race  of  the  mill;  the  water  discharges 
from  pen-stock  at  the  bottom  of  the  wheels,  and  with  great 
rapidity,  force  and  velocity  into  the  tail-race;  gates  discharge 
the  water  into  four  holes,  that  would  put  it  into  pen-stock- 
the  wheat  was  drawn  from  the  sink  on  the  third  floor;  the  lat- 
ter part  of  the  week  after  Lynn's  death;  where  the  wheat  was 
bloodiest  could  pick  twenty  grains  out  of  a  handful!;  generally 
the  grains  were  pretty  well  stained;  forty-one  bushels  in  the 
sink  on  the  second  floor  would  bring  the  level  of  the  wheat 
above  the  hoppering  and  pin,  and  to  about  four  feet  from  top 
of  sink;  between  five  and  six  bushels  had  run  out  of  the  sink 
through  the  leak,  and  that  was  not  bloody;  at  this  time  there 
was  ten  feet  of  water  in  the  pen-stock,  and  two  and  a-half  feet 
under  it;  to  put  an  adze  under  the  pen-stock,  any  one  would 
have  to  climb  down  wall  and  get  into  the  water  to  do  i.t;  if 
the  mill  was  not  running,  there  would  not  be  much  water 
under  pen-stock;  the  ship-stuff  wheat  would  be  in  the  way  of 
anyone  coming  from  pen-stock  to  stairs  leading  to  the  second 
floor. 

And  further  proved  by  Bobert  Williams,  (colored,)  that 
witness  was  at  the  mill  on  the  5th  of  April  1872,  at  5i 
o'clock  P.  M.,  to  get  flour;  no  one  was  in  the  mill;  looked 
around  second  floor,  then  down  stairs,  then  in  office;  witness 
asked  Shue,  who  was  at  his  shop,  v/here  the  miller  was,  Shue 
said  he  ''guessed  he  was  at  his  house;"  in  about  fifteen 
minutes  after  the  prisoner  rode  up;  witness  said  to  prisoner 
that  he,  witness,  had  been  waiting  for  him  to  get  some  flour; 
prisoner  replied  and  said,  "where  is  Abe;"  the  prisoner  said 
that  Lynn  wanted  this  horse  to  go  to  Ehinehart's,  and  that 
Lynn  had  promised  it  to  him  to  go  to  Union  Bridge  that 
night,  but  he  guessed  he  would  put  him  away;  the  prisoner 
then  put  the  horse  into  the  stable,  and  pulled  the  buggy  out; 
prisoner  then  came  over  to  saw-mill  and  told  the  driver  of 
Shiner's  team  who  had  come  in  the  meantime  v/ilh  saw-logs 
where  to  unload  them,  and  then  the  prisoner  got  witness' 
flour;  witness  paid  him  and  received  the  change;  a  colored 
man  then  asked  prisoner  for  crowbar  io  unload  saw-logs; 
prisoner  said  is  it  not  out  on  the  saw-mill,  and  colored  man 
replied,  "that  it  was  not;"  the  prisoner  then  answered  oh  ! 
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here  it  is,  and  irn mediately  went  into  the  mill  and  brought  it 
out;  the  turbine  wheels  and  pulleys  at  the  elevators  were  run- 
ning whilst  witness  was  at  the  mill;  when  prisoner  rode  up 
to  Shue's  shop  and  when  at  the  mill,  the  prisoner's  manner 
was  usual,  but  he  seemed  to  be  in  a  hurry;  witness  remarked 
to  prisoner  that  he  supposed  prisoner  was  going  after  his  girl, 
as  he  was  in  such  a  hurry;  and  prisoner  replied  that  he  was 
going  to  take  her  along;  witness  was  at  the  mill  until  after 
10  o'clock  P.  M.;  after  Lynn's  body  had  been  taken  out  of 
the  sink,  witness  washed  the  wounds  and  the  body  and 
dressed  it;  there  were  no  bruises  on  the  body;  there  was  a 
boil  on  the  back  of  deceased  neck  and  blood  was  running  out 
of  his  ear  nearly  all  the  time  he  was  dressing  the  body;  the 
amount  witness  paid  to  priaoner  for  flour  v/as  $3.50;  when 
prisoner  rode  up  he  had  on  his  usual  miller's  clothes. 

And  further  proved  by  Mrs.  Lugenbeal,  that  she  went  to 
Lynn's  mills,  and  reached  there  about  3  o'clock  P.  M.,  on 
Friday,  the  5th  of  Ayril  1872,  but  witness  had  no  time-piece 
with  her;  saw  no  one  at  the  mill  but  Lynn's  two  children, 
who  were  playing  there;  prisoner  soon  came  up  to  mill  door 
from  direction  of  saw-mill;  witness  told  prisoner  that  she 
wanted  some  flour;  he  went  into  mill  to  get  it  for  her;  wit- 
ness went  in  after  him  to  packing-chest,  and  told  him  that 
she  wanted  good  flour;  he  got  the  flour  for  her  and  brought 
it  out  and  put  it  into  her  wagon;  witness  asked  prisoner 
where  Lynn  was,  he  replied  that  he  had  a  boil  on  his 
neck,  and  was  up  at  the  house;  when  witness  first  went 
up  she  asked  the  children  where  their  father  was,  and 
they  made  her  no  reply;  there  was  some  wheat-flour  and 
cornmeal  that  she  had  gotten  when  witness  was  driving 
away  and  got  to  Shue's  shop,  she  remembered  that  she  had 
forgotton  to  get  a  bill  for  the  flour  she  had  gotten,  and  she 
asked  Shae  to  call  to  the  prisoner  to  bring  her  a  bill;  he  did 
so,  and  in  a  few  minutes  the  prisoner  brought  the  bill  which 
is  here  produced. 

And  further  proved  by  William  Horp,  (colored,)  that  about 
a-half  an  hour  before  sundown,  on  the  5th  of  April  1872, 
that  he  drove  Mr.  Shriner's  team  with  saw-logs  to  Lynn's 
mill;  that  on  looking  for  crow-bar  he  did  not  find  it  on  the 
saw-mill,  and  asked  the  prisoner  for  it;  the  prisoner  replied, 


95 

'•is  it  not  ou  the  saw-mill,"  when  witness  replied,  "no/' 
when  prisoner  immediately  replied,  "oh,  here  it  is;"  the 
prisoner,  at  that  time,  was  in  the  door  of  the  mill,  and 
brought  crow-bar  ont  and  handed  it  to  witness;  witness  took 
standard  out  of  wagon  when  witness  came  and  helped,  him 
to  unload  saw-logs,  and  then  said  witness  could  put  on  wheel 
himself,  as  he,  prisoner,  was  in  a  hurry,  and  had  not  time  to 
help  him;  witness  did  not  observe  crow-bar  particularly,  but 
does  not  think  it  was  dusty. 

And.  further  proved  by  Thomas  Eussell,  that  about  o-| 
o'clock  on  Monday,  5th  April,  prisoner  came  to  witness' 
house-in  Union  Bridge,  and  said  that  Lynn  had  sent  him  to 
collect  the  money  I  owed  him;  I  told  him  that  I  hid  been 
sick  and  had  not  the  money,  but  would  see  Mr.  Lynn  in  a 
few  days  and  pay  it,  and  would  write  and  send  by  him  a 
note  to  Mr.  Lynn,  to  take  effect;  prisoner  said  it  was  all 
right;  I  wrote  the  nofe  and  gave  it  to  him  to  take  to  Lynn. 
(It  is  here  stated  by  the  attorneys  for  the  State,  that  they 
have  lost  the  note  spoken  of  by  witness,  and  they  admit  that 
the  note  of  Eussell  was  found  amongst  Lynn's  papers  in  the 
mill  office,  where  it  had  been  filed  by  the  prisoner  on  his  re- 
turn from  Union  Bridge,  in  the  proper  place  for  it.) 

The  witness  further  proved  that  he  had  seen  Lynn  a  (ew 
days  before,  and  promised  to  pay  him  in  a  short  time,  and 
was  indignant  that  the  prisoner  was  sent  so  soon  after  for  the 
money,  but  that  in  his  note  to  Lynn  he  did  not  refer  to  that, 
or  expressany  dissatisfaction,  but  only  apologized  on  account 
of  his  sickness  for  the  delay  in  payment;  and  the  witness 
further  proved  that  the  prisoner  did  not  present  to  him  any 
written  order  from  Lynn. 

And  further  proved  by  Israel  Bhineliart,  that  on  the  5tb 
day  of  April,  last,  at  2  o'clock  P.  M.,  he  went  to  Shue's 
shop,  about  forty  yards  from  Lynn's  mill,  to  have  his  lx)ot 
repaired  by  Shue;  that  he  looked  at  his  watch,  and  knows 
that  was  the  correct  time;  that  when  he  arrived,  Shue  was  at 
work  on  his  bench  sewing  the  sole  of  a  shoe,  and  the  pris- 
oner was  in  the  shop  mixing  shoemaker's  past  in  a  tin  cup 
over  a  coal  oil  lamp;  that  when  he  arrived,  Shue  and  pris- 
oner were  talking  about  coal  oil;  that  he  told  Shue  what  he 
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wanted,  and  Shue  asked  bim  to  wait  until  he  had  finished 
the  particular  peice  of  work  which  he  had  then  in  hand;  that 
in  a  short  time  Shue  told  him  he  was  ready,  and  he  took  off 
his  boot  and  handed  it  to  him  for  the  repair  which  Shue  then 
proceeded  to  make;  that  in  a  short  time  after  he  was  there 
the  prisoner  started  up,  and  in  a  hurried  and  excited  man- 
ner went  to  the  door  of  the  shop  which  was  open,  and  was 
towards  the  mill,  and  listened  attentively  for  a  short  time; 
that  witness  asked  him  what  was  the  matter,  and  he  replied 
that  he  had  heard  some  jarring  in  the  running  of  the  mill; 
after  listening  for  a  short  time  the  prisoner  returned  from  the 
door  to  inside  of  shop,  and  resumed  what  he  was  doing;  that 
in  a  short  time  after  prisoner  went  out  of  the  shop  in  a  leisurely 
manner,  and  soon  returned,  having  been  out  a  few  minutes, 
not  more  than  five;  that  prisoner  remained  in  shop  all  the 
rest  of  the  time  witness  was  there,  sometimes  sitting  and 
sometimes  lying  on  floor,  and  engaged  in  passing  talk  with 
Shue  and  witness;  that  he  was  then  dressed  in  has  usual  miller's 
clothes,  and  there  was  nothing  unusual  in  his  manner  or  ap- 
pearance; that  witness  thinks  that  he  remained  at  shop 
about  twenty  minutes,  but  did  not  observe  the  time;  that 
immediately  on  leaving  Shue's  shop  witness  rode  to  Albaugh's 
store,  about  half  mile,  v.'hich  he  thinks  did  not  occupy  more 
than  ten  minutes;  that  whilst  at  Albaugh's  store  he  observed 
hj  the  clock  in  the  store  that  it  was  3  o'clock,  and  was  sur- 
prised to  find  tliat  it  was  so  late;  that  he  may  have  been  at 
the  store  fifteen  minutes;  that  Mr.  Albaugh  was  waiting  on 
some  ladies  when  he  went  in,  and  he  sat  down  for  a  short 
dme;  that  he  asked  Mr.  Albaugh  for  a  few  small  articles  that 
he  wanted  and  which  Mr,  Albaugh  gave  him;  that  he  also 
felt  a  peice  of  cassimere,  which  he  had  spoken  of  purchasing 
for  his  sons;  that  Mr.  Albaugh  asked  him  to  stop  a  iew  mo- 
ments and  he  would  wait  on  hira,  referring  to  the  cassimere ^ 
but  he  replied  that  he  was  in  a  hurry,  and  would  call  an- 
other time  and  left;  that  witness  was  one  of  coroner's  jury;  that 
on  Saturday  6th,  prisoner  stated  before  jury,  when  asked 
what  he  had  told  Mr.  Lugenbeal,  that  he  had  told  her  that 
Lynn  had  gone  out  on  saw-mill,  and  on  Monday  stated  to 
jury,  in  reply  to  some  question,  that  he  had  told  Mrs.  Lugen- 
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bealj  that  Lynn  had  a  boil  on  his  neck,  and  had  gone  to  the 
house;  that  prisoner  said  that  he  and  Shue  were  not  together 
on  Friday,  hut  cannot  say  whether  or  not  this  was  in  re- 
ply to  a  question,  whether  they  were  together  in  private; 
that  in  going  to  Shue'e  shop,  he  was  in  a  direction  which 
enabled  rue  to  see  front  door  of"  mill,  and  did  not  see  any  one 
going  in  or  out;  that  Lynn  had  told  him  that  he  had  an  account 
against  estate  of  witness'  father,  recently  deceased,  and  had 
spoken  of  sending  it  to  Frederick  to  be  passed  by  the  Or- 
phans' Court  by  one  of  witness'  brothers,  who  were  exe- 
cutors; whose  intended  going  to  Frederick  on  business  of  the 
estate  on  the  following  Monday  or  Thursday  was  spoken  of; 
that  one  of  said  brothers  resided  a  little  more  than  a-half 
mile  from  the  mill,  and  the  other  a  little  less  than  a-half 
mile. 

And  further  proved  by  Daniel  Rhinehart,  that  he  resides  about 
a-half  mile  from  Lynn's  mill;  was  at  said  mill  a  little  after 
sun-rise,  on  Saturday,  about  6th  April;  about  11  o'clock  cor- 
oner's jury  was  empanneled,  of  which  he  was  one;  that  he 
went  down  into  the  sink  and  examined  it;  that  on  three  sides 
of  it,  inside,  it  looked  as  if  blood  had  been  rubbed  on;  saw 
what  he  thought  to  be  the  marks  of  bloody  fingers  on  floor  on 
edge  of  sink;  cannot  remember  whether  prisoner  was  asked 
before  jury,  on  Saturday,  what  he  said  to  Mrs.  Lugenbeal;  on 
Monday,  prisoner  was  asked,  and  said  that  he  told  Mrs.  Lu- 
genbeal on  Friday,  that  Lynn  had  just  stepped  out  on  the 
saw-mill;  the  prisoner  said  before  the  jury,  that  the  crow-bar 
had  been  lying  in  the  mill  for  some  time,  and  had  been  used 
for  starting  the  machinery,  and  was  asked  whether  he  and 
Shue  had  had  conversation  on  Friday,  and  replied  Ihat  they 
had  not,  after  they  had  been  running  a  duck  on  the  race; 
that  he  looked  at  pen-stock,  but  the  water  under  it  was  so 
muddy  that  he  could  not  see  any  thing  in  the  water  under  it; 
that  it  would  be  easy  to  throw  any  thing  under  the  pen- 
stock; that  it  would  be  necessary  to  stoop  down  to  do  it;  that 
witness  went  from  mill  to  tail-race,  at  pen-stock;  to  get  there, 
he  walked  across  the  side  towards  — ,  and  got  down  by  means. 
of  the  broken  wall  to  bottom  of  pen-stock;  the  height  of 
the  wall  was  five  feet;  that  if  the  wall  had  been  in  order,  he 
could  have  got  down,  but  it  would  have  been  more  difficult; 
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that  Miller  opened    a    door  to    give  him  light  whilst  doing 
this. 

And  further  proved  by  «7.  G.  Shriner,  that  he  was  at  naill 
OQ  the  morning  of  6th  April;  examined  outside  of  sink,  but 
did  not  go  down;  saw  marks  as  of  bloody  fingers  on  floor,  at 
edge  of  sink,  and  where  some  splinters  had  been  knocked 
off  at  same  point  where  bloody  finger-marks  were. 

And  further  proved  by  Theodore  L.  Fritchey,  that  he  had 
been  a  merchant  for  ten  years,  prior  to  1865;  since  then  a 
banker  and  broker;  that  on  Monday,  7th  April,  was  at  mill 
and  talked  with  Davis;  asked  prisoner  whether  it  was  possi- 
ble for  Lynn  to  have  fallen  into  the  sink,  and  prisoner  re- 
plied, no;  prisoner  asked  witness  whether  Lynn  might  not 
have  been  killed  with  an  axe;  witness  replied,  yes;  prisoner 
said  that  he  saw  Lynn  count  $1,400.00,  on  1st  April;  saw 
clothes  lying  on  bed  in  prisoner's  room,  in  mill;  looked  at 
shirt,  and  though  the  extremity  of  one  sleeve  had  been  wash- 
ed, that  sleeve  was  damp  and  fulled  as  if  washed;  the  other 
was  not;  judges  from  his  knowledge  of  muslin,  and  from 
fulled  appearance  of  sleeve,  that  it  had  been  washed;  there 
was  also  a  pair  of  boots  in  room;  one  of  the  pair  looked  as 
if  it  had  been  washed  and  was  moulded;  saw  several 
spots  on  coat,  but  merely  glanced  at  coat;  no  panta- 
loons were  then  corresponding  to  coat  and  vest;  (shirt 
and  coat  produced  by  State;)  gave  the  boot  close  ex- 
amination, and  thought  it  was  mouldy;  that  prisoner  was 
asked  before  coroner's  jury  whether  he  and  Shue  were  to- 
gether on  Friday;  he  said,  on  first  part,  they  had  not  been; 
afterwards  said  they  went  into  the  shop  about  12  o'clock; 
and  afterwards  said  he  and  Shue  were  sitting  in  the  shop, 
and  also  were  together  hunting  a  duck  on  the  race;  prisoner 
said  before  jury,  that  he  had  told  Mrs.  Lugenbeal  that  Lynn 
was  at  the  house  with  a  boil  on  his  neck;  that  witness  exam- 
ined the  shirt  and  other  clothes  as  before  stated  about  4  o'clock 
in  the  afternoon. 

And  further  proved  by  Z^r.  Sail,  that  Mrs.  Lynn  is  his 
wife's  sister;  that  he  resides  in  Baltimore;  that  he  arrived  at 
Lynn's  mill  on  6th  April  a  little  after  dark;  on  Monday  went 
down  into  sink  and  found  great  deal  of  blood;  some  bloo-d 
spurted  on   side  of  sink,  close  under  the  floor;  that  on  Sun- 
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day  witness  was  in  Ivitchen  of  Mrs.  Lynn's  house  when  pris- 
oner came  in,  and  entered  into  general  conversation  about 
Lynn's  death;  prisoner  and  Mr.  Dorsey,  Mrs.  Lynn's  brother, 
talked  a  great  deal,  but  don't  think  the  conversation  amounted 
to  much;  when  it  v^as  over,  prisoner  said,  ''well,  when  you 
find  out  the  truth  about  this  matter,  you  will  find  that  more 
than  one  was  engaged  in  it;"  prisoner  was  very  careless  in  his 
demeanor,  and  seemed  to  be  unconcerned  about  everything, 
and  took  no  interest  in  matters;  he  did  not  pay  ordinary 
attention  to  the  stock,  and  the  family  had  to  get  some  one  to 
attend  to  it;  witness  v/as  in  prisoner's  room  in  mill  on  Mon- 
day; saw  coat,  vest,  pants  and  shirt;  coat  and  pants  were 
of  same  material;  only  examined  them  slightly. 

And  further  proved  by  Bliss  Maggie  NusJiaum,  thsit  she 
known  prisoner  for  7  years;  he  was  in  the  habit  of  visiting 
at  her  father's  house,  and  at  her  brother-in-law's  house  when 
she  was  there;  on  Friday,  23d  February,  witness  was  at  her 
brother-in-law's  at  Stultz's  mill,  and  was  milking  the  cows 
in  the  stable  in  the  evening  when  prisoner  came  in  to  feed 
the  stock;  he  lived  and  worked  at  Stutlz's  mill  at  that  time; 
he  went  to  the  feed-chest,  and  took  out  of  his  pocket  a  bunch 
of  keys,  and  said  to  me,  that  he  could  unlock  that  feed-chest,' 
he  did  unlock  it  and  opened  it,  and  there  was  no  feed  in  it; 
he  had  brought  with  him  corn  to  feed  the  stock;  he  also  said 
that  he  could  open  any  store-door  in  the  town  of  Union 
Bridge,  and  that  something  would  happen  in  the  nest  twa 
months  that  would  surprise  every  one.,  and  the  right  of  it 
would  never  be  found  out;  v/itness  said,  '.'My  gracious,  Joe, 
you're  not  going  to  break  open  a  store;"  he'  replied,  '^no,. 
something  worse  than  that,"  and  said,  "don't  tell  any  one, 
or  you  may  be  summoned  on  a  trial,  and  you'll  make  a  good 
witness;"  vv^itness  told  this  to  her  mother  the  day  she  heard 
of  Lynn's  death,  and  said  to  her  mother  that  she  wondered  if 
Joe  Davis  had  not  killed  Lynn;  and  she  told  it  to  her 
father  shortly  afterwards;  that  she  was  not  a  witness 
on  the  former  trial  in  Westminster  in  May  or  Juno  last; 
that  whilst  witness  was  at  her  brother-in-law's  at  Stultz's 
mill;  prisoner  used  to  come  there  once  or  twice  a  day, 
but  she  did  not  know   that  he  came  to  see  her;  frequently 
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went  to  meetings  with  her  at  nights,  and  once  went  home 
with  her  to  her  father;  that  she  does  not  know  that  there  has 
been  any  difficulty  between  them;  that  she  is  as  friendly  to 
Iiim,  as  ever,  and  would  meet  him  with  the  same  friendship 
she  had  ever  done;  she  did  meet  and  shake  hands  with  him 
at  Mr.  Lynn's  funeral,  in  the  grave-yard. 

And  farther  proved  by  William  Brigliiwell,  (colored,)  that 
on  Saturday  evening,  6th  April,  witness  and  his  brother  and 
the  prisoner  were  helping  to  get  into  the  hog-pen,  at  Mr. 
Lynn's  mill — some  of  Mr.  Lynn's  hogs  that  had  got  out; 
whilst  they  v/ere  at  it,  witness  said,  speaking  of  Mr.  Lynn's 
death  the  day  before,  "this  is  a  bad  go;"  and  they  were 
talking  about  who  could  have  done  it;  prisoner  said,  "Oh, 
damn  it,  boys,  I  killed  Abe;  don't  you  believe  it?"  Prisoner 
said  this  in  a  joking  way,  and  witness  took  it  for  a  joke;  that 
prisoner  said  at  same  time  that  he  would  not  sleep  in  the 
mill;  that  there  v/as  no  good  in  it;  that  the  house  of  Mrs. 
Lynn  was  too  fall  to  leave  any  room  for  him,  and  that  he 
would  go  home  to  his  father's  to  get  a  good  night's  sleep, 
and  asked  witness  whether  he  would  attend  to  Mr.  Lynn's 
stock,  to  feeding  it,  &c.,  until  he,  the  prisoner,  came  back, 
and  witness  promised  to  do  so. 

On  cross-examination,  in  reply  to  a  question,  whether 
the  prisoner,  immediately  after  using  the  expression  tes- 
tified to  in-chief,  bad  not  added,  "Weil,  boys,  if  nobody 
killed  Abe  Lynn  until  I  did  it,  he  would  still  be  alive,"  or 
words  to  that  effect;  witness  answered,  that  he  said  some- 
thing, but  witness  could  not  remember  whether  it  was  those 
words  or  not;  that  he  might  have  said  that,  but  witness 
could  not  remember. 

And  further  proved  by  John  Frizer,  that  he  left  Lynn's 
mill  in  company  with  Dr.  Manakee,  at  11^  o'clock,  on  Fri- 
day night,  on  5th  April;  that  when  they  got  to  Union 
Bridge,  their  homes,  they  saw  Lynn's  horse  and  buggy  be- 
fore the  house  of  Mr.  Anders,  and  Dr.  Manakee  held  witness' 
horse  in  the  road,  whilst  witness  dismounted  and  went  and 
rapped  at  the  door  of  Mr.  Anders'  house;  this  was  about  12 
o'clock;  that  prisoner  opened  the  door,  and  witness  asked 
him  if  he  knew  that  Mr.  Lynn  was  found  dead;  that  prisoner 
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replied,  "No,  is  that  so;"  witness  said  yes;  when  prisoner 
again  said,  "Is  that  so;"  and  asked  if  they  had  a  doctor, 
when  witness  said  yes,  Dr.  Manakee  had  been  tlicre;  that  pris- 
oner went  into  the  house,  and  witness  went  and  mounted  his 
horse,,  and  rode  on  home;  that  prisoner  did  not  appear  to  be  ex- 
cited; that  prisoner  was  standin*;  in  door,  and  witness  outside. 
And  further  proved  by  Isacio  Shriner,  that  he  knew  Abra- 
ham L.  Lynn;  that  he  was  a  sober,  active -and  industrious 
man;  that  on  Saturday  morning,  7th  April,  at  the  mill,  wit- 
ness called  the  prisoner  to  him,  and  told  him  that  there  was 
a  great  deal  of  suspicion  on  him  for  going  away  the  day  be- 
fore; that  prisoner  explained  that  he  went  to  Union  Bridge 
on  Lynn's  business,  and  by  his  directions,  in  the  afternoon, 
and  that  be  was  away  at  night  because  he  bad  engaged  to 
take  a  young  lady  to  Mr.  Hibbards;  witness  asked  prisoner 
why  the  barrels  were  sitting  the  way  they  were  in  the  mill; 
prisoner  replied  because  they  were  crowded  for  room,  and 
that  they  were  put  there  on  Wednesday  or  Thursday;  wit- 
ness asked  him  why  the  crow-bar  was  in  the  mill,  and  he  said 
they  had  been  using  it  with  some  of  the  wheels,  and  with 
the  mill  burrs;  witness  understood  him  to  say  the  under  or 
lower  mill-stone;  prisoner  then  said  he  could  show  witness 
where  the  crow-bar  had  been  lying  on  the  mill-floor,  when  he 
got  it  on  Friday  evening,  and  gave  it  to  Mrs.  Shriner's 
driver  to  unload  the  saw-logs,  from  the  print  or  mark  of  it 
on  the  floor  caused  by  the  dust  of  the  mill  settling  round  it, 
and  took  witness  to  the  part  of  the  floor  over  the  waterhouse 
■where  he  said  it  had  been  lying,  but  a  great  many  people  had 
been  walking  about  there,  and  had  with  their  feet  so  dis- 
turbed the  dust  on  the  floor  that  the  mark  of  the  crow-bar 
could  not  then  be  seen  on  the  floor,  if  it  had  been  there  be- 
fore; the  floor  was  much  walked  over;  that  v/itness  never  saw 
barrels  at  that  place  before;  that  they  were  taking  in  very 
little  wheat  at  that  time;  that  Lynn  was  a  man  of  twice  as 
much  strength  and  physical  vigor  as  prisoner;  that  witness 
supposed  that  there  v/ere  at  least  one  hundred  barrels,  bags, 
&c.,  of  flour  on  that  floor  at  that  time;  that  it  was  full,  al- 
though room  might  have  been  found  for  the  number  of  bg,!'- 
rels  near  the  sink  on  another  part  of  the  floor,  perhaps  that 
the   barrels    which  had  been  standing   near  the   sink   were 
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headed  up  oa  Saturday  morning,  and  the  other  barrels  on  the 
same  floor  were  not  headed  up. 

And  recalled  Mordecai  C.  McKinstry,  and  proved  by  him, 
that  it  is  usual  to  lift  and  shift  the  upper  burrs  in  a  mill  by 
a  screw  crane  and  lever;  they  can  he  moved  by  a  crane  any- 
where; if  the  bed-stone  should  be  worn  down,  a  crow-bar 
might  be  used  in  raising  it  from  the  floor  below;  a  crow-bar 
could  be  properly*  used  on  second  floor  for  breaking  ice 
around  wheel,  or  shifting  gearing  from  one  wheel  to  another; 
that  in  June  last,  witness  looked  to  see  on  second  floor  whether 
he  could  see  any  mark  where  the  crow-bar  had  been  used,  and 
saw  marks  on  the  wheel  where  it  had  been  used  for  shifting 
the  gearing;  a  crow-bar  could  be  used  under  the  face-stone  to 
drive  the  wedges. 

And  further  re-called  Jesse  Anders,  and  proved  by  him, 
that  a  crow-bar  would  not  be  properly  used  in  adjusting  the 
upper  or  running  burr,  but  might  be  useful  for  adjusting  the 
face-burr,  and  driving  the  wedges  to  raise  it;  and  wedges  are 
used  in  the  spindle  of  theburr,  and  a  crow-bar  might  be  used 
in  driving  and  adjusting  them. 

And  further  proved  by  Lewis  Lynn,  that  on  the  night  of 
5th  April,  after  he  had  gone  to  bed  at  his  time  in  Middle- 
burg,  he  was  called  by  his  brother,  and  told  that  their 
brother  Abe  had  been  found  dead  in  the  mill;  that  witness 
and  brother  started  to  go  to  the  mill,  and  in  passing 
through  Union  Bridge,  witness  heard  his  brother  Abe's 
horse  neigh;  this  was  about  12  o'clock  at  night;  drove 
to  where  he  heard  the  horse,  and  found  that  the  prisoner  was 
just  getting  into  the  buggy  to  go  to  the  mill;  at  prisoner's 
invitation,  or  with  his  acquiesence,  witness  got  into  buggy 
with  prisoner,  and  they  drove  to  the  mill;  on  the  way  the 
prisoner  was  very  nervous,  and  trembled  so  much  at  one  time, 
that  he  shook  the  buggy,  and  in  that  way  witness  knew  it; 
on  the  way  prisoner  did  not  say  anything  about  being  sorry 
for  his  brother's  death,  neither  did  v.'itness;  prisoner  said 
that  the  horse  of  his  deceased  brother  which  he  was  driving 
was  as  good  a  horse  as  any  man  had,  and  that  if  he  was  able 
he  would  buy  him,  if  he  should  be  sold;  prisoner  also  asked 
witness   whether   he  thought  the  Vv^idow  would  carry  on  the 
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mill,  and  said  that  if  she  did,  he  would  run  it  for  her;  on  the 
Wcay  they  met  Mr.  Jesse  Anders  coming  from  the  mill  and 
they  stopped  and  talked,  and  in  reply  to  a  question  from  Mr. 
Anders,  the  prisoner  saitl,  that  in  his  opinion,  Mr,  Lynn  had 
not  fallen  by  accident  into  the  sink,  and  killed  himself,  but 
that  he  had  been  murdered  by  some  one;  when  they  arrived 
at  the  mill  about  1  o'clock,  witness  got  out  and  went  to  the 
mill  leaving  the  prisoner  fastening  the  horse  to  the  fence; 
witness  went  to  look  at  his  brother's  corpse,  and  whilst  doing 
so,  prisoner  came  in,  and  went  into  the  mill  office,  and  did 
not  go  to  look  at  the  corpse;  prisoner  said  the  horse  might 
stand  all  night  before  he  would  go  alone,  and  put  him  away; 
about  3  o'clock  some  one  went  with  prisoner  to  put  the  horse 
away,  and  they  did  so;  after  that  prisoner  went  up  to  witness' 
late  brother's  house. 

And  further  proved  by  Samuel  SJianh,  that  on  Monday,  8th 
April,  he  saw  in  prisoner's  room,  at  Lynn's  mill,  a  coat, 
pants  and  shirt,  between  10  and  12  o'clock  M.;  that  he  saw 
some  red  spots  on  right  sleeve  of  coat  which  he  took  to  be 
blood;  the  shirt  was  lying  on  the  bed,  and  the  right  sleeve 
looked  as  if  it  had  been  smeared  with  mud  and  had  been  wet; 
it  was  dry  and  stiff  then;  as  dry  as  the  other  sleeve;  the  coat 
and  shirt  produced  in  Court  look  like  the  same  he  saw,  but 
the  shirt-sleeve  is  not  so  dirty  now  as  it  was  then,  and  wit- 
ness cannot  now  find  the  red  spots  on  the  coat-sleeve;  there 
was  also  a  pair  of  boots;  the  right  boot  looked  as  if  it  had 
been  wet,  and  plastered  over  with  flour. 

And  further  proved  by  Br.  ManaJcee,  that  he  is  a  duly 
graduated  physician;  that  he  has  been  practicing  for  six 
years;  resides  in  Union  Bridge,  and  on  the  night  of  5th  April, 
went  to  Lynn's  mill,  and  at  10  o'clock  saw  the  dead  body  of 
Abraham  Lynn  taken  out  of  the  sink,  and  placed  on  the  mill 
floor;  that  he  searched  the  pockets,  and  found  in  right  panta- 
loons pocket  a  pocket-book  containing  |105;  that  he  turned 
inside  out  the  side  pocket  in  breast  of  coat,  and  found  no 
pocket-book  in  it;  that  he  examined  wounds  on  head  and 
skull,  and  was  then  of  opinion  that  the  death  might  have 
been  caused  by  accidentally  failing  into  the  sink,  or  by  de- 
sign; that  he  directed  Robert  Williams  to  wash  and  dress  the 
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body,  who  did  so;  in  his  opinion,  Lynn  had  been  dead  six 
hours;  about  11  o'clock  next  morning,  witness  proceeded  to 
make  a  more  thorough  examination,  assisted  by  Dr.  Moore, 
witness  found  on  the  head  of  the  deceased  six  wounds  which 
are  described  as  follows: 

1st.  A  longitudinal  punctured  flesh  wound  about  one  inch 
in  length,  extending  over  left  parietal  bone  from  a  point  cor- 
responding to  the  coronal  suture,  running  backward  midway 
between  temporal  bone  and  median  line  of  the  head. 

2nd.  A  longitudinal  flesh  wound  about  one  inch  in  length 
extending  over  middle  portion  of  the  left  parietal  bone,  mid- 
way between  the  temporal  ridge  of  the  left  temporal  bone  and 
the  median  line  of  the  head. 

3rd.  A  punctured  flesh  wound  about  one  inch  in  length 
above  and  forward  of  the  right  ear  running  downward  and 
forward. 

4th.  An  oblique  flesh  wound  about  one  and  a-half  inches 
in  length,  extending  from  a  point  one  inch  to  the  left,  from 
the  juncture  of  the  laraboid  and  suqittal  suture  running 
downward  to  the  median  line. 

5th.  A  contused  flesh  wound  about  half  an  inch  long,  on 
superior  curved  line  of  the  occipital  bone,  one  and  a-half 
inches  to  the  right  of  the  median  line  running  downward 
from  left  to  right. 

6th.  A  lacerated  wound  of  scalp  about  one  and  a-quarter 
inches  wide  and  about  one  and  a-half  inches  long,  situated 
above  the  occipital  protuberance,  running  upward  and  out- 
ward to  the  left,  at  an  angle  of  fifteen  degrees.  The  wound 
presenting  the  appearance  that  violence  was  from  above, 
downward,  backward  and  from  the  right. 

Witness  did  not  make  a  post  mortem  exam  ination,  as  wit- 
ness was  convinced  the  fracture  on  the  back  of  the  head 
caused  death,  described  as  wound  number  six;  there  might 
have  been  other  fractures  which  I  did  not  discover;  witness 
probed  the  wounds  on  the  top  of  the  head  and  the  wound  on 
the  temple,  and  found  no  fracture;  the  wounds  could  not 
have  been  occasioned  by  his  falling  into  the  sink;  from  wit- 
ness' examination  of  the  wounds  and  examination  of  the 
sink,  as  witness  found  it,  witness  said    nothing  which  fallen 
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upon  would  have  produced  the  identical  wounds;  there  wa®; 
blood  on  the  sides  of  the  sink,  from  the  level  of  the  pio  f&T 
three  or  four  feet  up,  towards  the  floor  at  the  top  of  the  siBlfe^, 
and  this  lead  me  to  the  opinion  that  wheat  had  not  bee® 
above  the  level  of  the  pin;  and  witness  does  not  believe  tbsst 
the  pin  could  have  inflicted  the  wound  on  the  back  parfc  &i 
the  skull,  anyhow,  if  there  were  twenty  bushels  and  th-res- 
pecks  of  wheat  in  the  sink,  at  the  tirae  the  wounds  were  in- 
flicted. 

There  wus  nothing  above  the  pin  that  could  have  infl:ict©il 
the  wounds;  the  shape  of  the  uprights  or  ribs  could  not  possi- 
bly have  inflicted  the  wounds;  there  was  no  blood  on  anj 
sides  of  the  sink'  below  the  pin,  except  on  the  side  deceas©!^ 
was  hanging;  if  the  wheat  was  above  the  pin  there  was  notic- 
ing to  inflict  the  wounds. 

The  State  then  proposed  to  ask  said  witness  this  questioa  r. 
"State  to  the  jury  what  kinds  of  instruments  could,  in  j&n^ 
opinion,  have  inflicted  those  wounds  ?"  To  the  admissibilitj 
of  which  said  question  and  of  an  ansv/er  thereof,  and  of  th& 
proof  offered,  the  prisoner  by  his  counsel,  objected,  but  tfee 
Court  overruled  the  objection,  and  allowed  the  question  t©> 
be  asked  and  answered,  and  the  proof  offered  to  be  given. 

Whereupon,  t  he  prisoner,  by  his  counsel,  excepted,  sbJ:' 
prayed  the  Court  to  sign  and  seal  this  bill  of  exceptios^^ 
which  is  accordingly  done,  this day  of  September  1872... 

,  [Seal.] 

— ,  [Seal.]' 

,  [Seal.J 

After  the  foregoing  bill  of  exceptions  had  been  tak.e%. 
signed  and  sealed,  and  which  is  prayed  to  be  taken  as  past- 
hereof,  the  State  further  proved  by  said  witness,  Br.  Monm^ 
kee,  that  the  wounds  might  have  been  inflicted  by  crow-b®r 
or  an  adze,  both  of  which  had  been  previously  produced  im 
Court,  and  proved  to  have  been  in  and  about  the  rail!;  tltet. 
witness  fitted  crow-bar  in  the  fracture  on  back  of  head;  ttet 
the  back  of  the  crow-bar  at  the  point  where  it  curves  t» 
make  the  point  of  the  crow-bar,  and  on  the  side  of  the 
crow-bar  opposite  to  the  side  on  which  the  point  is;  ami 
by  fitting  it  from  the  direction  of  the  feet  of  the  body,  tli-sIr 
is,   bv  standing   at   the    feet   and   holding    tlie  crow-bai  im 
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witness'  hand  there,  and  applying  the  crow-bar  to  the  skull, 
tke  part  of  it  above  mentioned  fitted  into  the  depression  in 
tl*e  skull,  caused  by  the  fracture,  and  indicated  that  the 
Mow  had  been  struck  from  that  direction  and  produced  the 
fracture;  witness  thought,  at  the  time  of  coroner's  jury,  that 
^n  adize  might  have  inflicted  the  wound;  witness  thinks  it 
probable  that  the  assassin  was  inside  the  sink,  with  the  de- 
ceased, (A.  L.  Lynn,)  after  the  fatal  blow  producing  the 
fracture  on  the  back  part  of  the  skull  had  been  given,  which 
¥jritness  thinks  was  the  first  blow  given  and  wound  inflicted; 
and  that  the  assassin  inflicted  all  of  the  other  wounds  inside 
of  the  bin;  and  that  the  blood-stains  on  the  interior  sides  of 
the  bin  were  put  there  by  the  assassin  by  design,  after 
Lynn  was  dead;  about  the  natural  quantity  of  blood  was 
below  the  pin,  one-sixth  of  the  blood  is  in  the  head,  and 
the  blood  extended  down  the  rib  in  which  the  pin  was, 
to  the  bottom  of  the  sink;  his  left  arm  was  over  the  pin; 
Ills  head  bent  to  the  right;  and  the  blood  was  discharging 
from  the  right  ear;  the  fracture  on  the  back  part  of  the  head 
was  alike  all  over;  from  the  three  wounds  on  the  back  part 
-of  the  head;  witness  removed  the  scalp  when  he  made  the 
-examination  on  Saturday;  but  did  not  remove  the  scalp  from 
the  other  three  wounds;  did  not  mention  the  adze  on  the 
former  trial  in  witness'  testimony  in  Westminster,  do  not 
IiBOw  that  v/itness  then  testified  that  the  wounds  had  been 
inflicted  by  crow-bar;  in  witness  testimony,  on  the  trial  in 
Westminster,  he  did  not  say  that  only  a  crow-bar  could  have 
produced  the  wounds;  he  then  mentioned  an  adze;  the  assas- 
■sin  must  have  been  standing  behind  Lynn  when  he  struck 
the  first  blow  number  six,  or  he  could  have  struck  that  blow 
standing  between  gable-end  wall  and  the  elevators,  but  this 
would  have  required  a  left-handed  blow;  witness  made  a  care- 
ful examination  of  the  sink;  the  nail-heads  were  within  tv/o 
inches  of  each  other,  and  projected  seven  six-tenth  of  an  inch; 
they  were  fastened  tightly  into  the  sides  of  the  sink;  they 
had  blood  around  them;  do  not  think  they  produced  any  of 
the  wounds;  one  wound  was  punctured  as  if  jobbed;  when  wit- 
ness made  the  examination,  witness  prized  open  the  fracture  in 
the  skull  with  an  adze  or  hatchet;  do  not  know  which;  when 
saw  the  body  in  sink,  the  feet  were  resting  on  the  wheat  two  or 
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three  feet  below  the  level  of  the  pin,  at  an  angle  of  forty- 
five  degrees;  the  appearance  of  the  countenance  was  natural; 
witness  saw  the  wounds  in  scalp  on  Frida}'-  night,  and  from 
their  appearance  it  might  have  been  accident,  but  seeing  the 
nature  and  direction  of  the  flesh  wounds  and  fracture,  caused 
witness  to  change  his  opinion;  the  head  was  not  washed  clean 
on  Friday  night;  blows  to  produce  the  wounds  on  the  top  of 
head,  if  struck  downwards  with  the  ordinary  force  of  a  man, 
would  have  crushed  the  skull  where  those  wounds  were;  it 
was  not  crushed;  death  does  not  occur  from  compression  in 
less  than  twelve  hours;  Lynn  did  not  die  from  external  hemor- 
rhage, because  there  was  not  sufficient  pallor;  he  died  from 
compression  or  concussion;  cannot  say  whether  witness  tes- 
tified in  "Westminster  on  former  trial;  that  witness'  examina- 
tion on  Saturday,  caused,  in  his  opinion,  a  dimunition  of  the 
chances  of  death  by  accident,  the  fracture  on  the  back  part 
of  the  head  would  have  produced  instant  death  in  most  cases; 
it  is  probable  that  Lynn's  death  was  instantaneous;  the  blood 
in  the  sink  and  that  on  the  sides  of  sink  seemed  to  be  put 
there  by  the  hands  of  an  assassin;  does  not  think  these  blows 
could  have  been  inflicted  outside  of  sink,  because  there  would 
have  been  more  blood  on  floor  of  mill  around  opening  of  sink; 
thinks  it  possible  that  concussion  of  brain  would  have  pro- 
duced instant  death;  did  not  remove  skull  and  examine  brain; 
blood  flows  after  heart  ceases  to  beat;  tv/o  and  three-quarters 
pounds  of  blood  might  have  run  from  his  head  besides  the 
blood  in  the  skull;  pint  of  blood  makes  a  pound;  the  right 
side  of  Lynn  was  the  most  bloody;  the  witness  produced  a 
skull,  and  marked  on  it  with  a  pencil  the  positions  of  the 
fracture  and  wounds;  that  the  description  of  the  wounds  and 
fracture  heretofore  given  by  the  witness,  was  given  from  a 
written  memorandum,  which  he  had  written  out  sometime 
after  the  examination  was  made  from  lead-pencil  memoranda, 
which  he  made  at  time  of  examination,  ana  was  fuller  than 
the  lead-pencil  memoranda,  and  that  Dr.  Moore  assisted  him 
in  the  examination;  but  witness  conducted  it  himself,  and 
himself  made  the  lead-pencil  memoranda,  and  wrote  out  the 
description  given  in  his  testimony. 

On  cross-examination,  the  prisoner,  by  his  counsel,  asked 
the  witness  whether  he  had   made  an  autopsy  in  the  case  of 
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the  deceased,  A.  L.  Lynn,  and  witness  said  that  his  exami- 
nation of  the  body  was  not  an  autopsy;  prisoner's  counsel 
then  asked  witness  v/hether  there  is  any  medical  or  scientific 
term  or  name  by  which  to  designate  what  he  did  in  the  case 
of  the  remains  of  said  Lynn,  as  distinguished  from  the 
term  autopsy;  and  witness  answered,  that  some  books 
on  medical  jurisprudence  called  it  an  examination  of  the 
body;  counsel  then  .asked  witness  what  book  called  it 
an  examination  of  the  body;  and  witness  answered,  Taylor; 
counsel  then  handed  to  witness  Taylor,  and  asked  him  to  re- 
fer or  turn  to  that  part  of  the  book  in  which  it  was  called  an 
examination  of  the  body;  but  the  counsel  for  the  State 
objected,  and  the  Court  sustained  the  objection,  and  refused 
to  allow  it;  whereupon,  the  prisoner,  by  his  counsel,  except- 
ed, and  prayed  the  Court  to  sign  and  seal  this  bill  of  excep- 
tions, which  is  accordingly  done,  this  — — day  of  September. 
1872. 

™__,   [Seal.] 

,   [Seal.] 

,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  part  of 
this  bill  of  exception,  the  State  called  Dr.  J.  W.  Herring, 
and  proved  by  him  that  he  had  been  a  practicing  physician 
for  eighteen  years,  and  asked  whether  he  had  heard  the  de- 
scription of  the  wounds,  as  given  by  Dr.  Manakee,  and  of 
the  sink,  as  given  by  the  witnesses;  and  then  offered  to  prove 
by  him,  what  in  his  opinion  had  caused  the  wounds  on  the 
head  and  in  the  sknll  of  A.  L.  Lynn,  and  that  from  the 
nature  of  the  v/ounds  and  fracture  described  by  Dr.  Mana- 
kee as  fatal,  such  wounds  and  fracture  could  not  have  been 
produced  by  accidentally  falling  into  the  sink  in  the  condi- 
tion in  which  it  had  been  described;  the  prisoner,  by  his 
counsel,  objected,  and  asked  permission  to  ask,  as  a  prelimi- 
nary question,  whether  the  scientific  knowledge  of  the  wit- 
ness gave  him  any  means  of  knowledge  as  to  the  causes 
which  might  have  produced  wounds  and  fractures  beyond 
those  of  an  ordinary  man  not  a  physician;  and  permission 
being  given,  the  question  was  asked,  and  the  witness  testi- 
fied that  he  had  no  superior  means  of  knowledge  beyond 
any  other  person  not  a  physician,  except  his  knowledge  of  the 
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anatomy  of  the  skull,  and  the  thickness  of  the  skull  bone; 
the  prisoner  thereupon  objected  to  the  competency  of  the 
witness  to  answer  the  above  question  by  the  State,  but  the 
Court  overruled  the  objection;  whereupon,  the  prisoner,  by 
his  counsel,  excepted,  and  prayed  the  Court  to   sign  and  seal 

this  bill  of  exceptions,  which  is  done,    this day  of  Sept. 

1872. 

,   [Seal.] 

,   [Seal.] 

,  [Seal.] 

After  the  foregoing  bill  of  exceptions  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  a 
part  of  this  bill  of  exceptions,  the  State  proved  by 
said  witness,  Dr.  Herring,  that  the  wound  on  back  part 
of  the  skull  is  on  occipital  bone,  and  involves  the  occipi- 
tal protuberance;  that  there  is  anatomically  a  superior 
curved  line,  called  a  prominence,  and  an  inferior  curved  line, 
called  a  prominence;  the  fracture  does  not  involve  upper 
or  lower  prominence;  in  opinion  of  witness,  the  mortal 
wound  and  fracture  could  not  have  been  caused  b}'-  Lynn 
falling  into  the  sink  by  accident;  the  violence  which  pro- 
duced the  fracture  would  affect  the  cerebellum;  would 
not  say  that  it  was  not  possible  that  the  wounds  on  the  top 
of  the  head  could  be  produced  by  falling  into  sink,  but 
does  not  think  it  probable;  it  is  possible  that  those  wounds 
except  that  on  the  temple  might  be  inflicted  by  falling  on 
nails  in  sink. 

The  prisoner,  by  his  counsel,  proposed  to  ask  the  witness 
the  following  question:  Leaving  out  of  view  the  description 
of  the  wounds  and  fracture  on  back  part  of  the  head  as  given 
by  Dr.  Manakee,  would  or  would  not  the  part  of  the  skull 
below  the  occipital  protuberance  be  liable  to  be  fractured  by 
accident,  and  stated  that  this  question  was  asked  of  witness 
as  a  medical  expert.  But  the  State,  by  its  counsel,  objected, 
and  the  Court  sustained  the  objection,  and  refused  to  allow 
the  question  to  be  asked,  because  of  its  being  too  general  and 
abstract;  stating  that  it  would  permit  it  if  applied  to  any 
state  of  facts  testified  to  in  the  cause. 

Whereupon,   the  prisoner,    by  his  counsel,  excepted,  and 
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prayed  the  Court  to  sign  and  seal,  this  hill  of  esceptioDj  which 
is  accordingly  done,  this day  of  September,  A.  D.  1873. 

,  [Seal.] 

— ,  [Seal.] 

,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken,  signed 
and  sealed,  which  are  prayed  to  be  taken  as  parts  hereof,  the 
prisoner,  by  his  counsel,  offered  to  ask  the  said  witness.  Dr. 
Herring^  the  following  question:  ''If  Dr.  Moore  were  pres- 
ent aiding  and  assiting  Dr.  Manakee  in  making  the  exami- 
nation of  the  dead  body  of  Lynn,  would  it  or  not  have  been 
proper  according  to  the  rules  of  medical  science,  and  more 
conducive  to  certainty  in  respect  to  the  description  and  loca- 
tion of  the  wounds  and  fracture,  that  one  of  the  physicians 
should  have  made  notes  of  the  examination  of  the  wounds 
and  fracture,  as  each  was  examined  by  the  other  physician, 
and  a  description  announced;  but  the  State  objected  to  the 
questions,  and  the  Court  sustained  the  objection  and  refused 
to  allow  it." 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  bill  of  exceptions, 
which  is  accordingly  done,  this day  of  September  1872. 

,  [Seal.] 

•,  [Seal.] 

_.^ ,  [Seal.] 

After  the  foregoing  bills  of  exception  were  taken,  signed 
and  sealed,  which  are  prayed  to  be  taken  as  part  of  this  bill 
of  exceptions,  the  prisoner  offered  to  ask  said  witness,  Dr. 
Herring^  the  following  question:  "Look  at  the  lead-pencil 
marks  on  the  skull  produced'  by  Dr.  Manakee,  said  by  him  to 
indicate  the  positions  on  the  skull  of  Lynn,  of  the  several 
wounds  and  fractures,  and  say  whether  there  are  any  rules 
prescribed  by  medical  science  for  conducting  an  examination 
of  the  dead  body  or  skull  of  a  man  for  the  purpose  of  as- 
certaining an  accurate  description  of  wounds  and  fractures  in 
respect  to  their  character  and  precise  location;  but  the  State 
objected  and  would  not  allow  the  question  to  be  asked." 
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Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court   to  sign   and  seal,  this  bill  of  exceptionSj, 

which  is  accordingly  done,  this day  of  September  1872;. 

, ,  [Seal.] 

,  [Seal] 

,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  takeOj,, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  part  here- 
of, the  prisoner,  by  his  counsel,  offered  to  put  to  the  said  wit- 
ness, Dr.  Herring,  the  following  questions:  "According  to 
the  rules  of  medical  science,  ought  or  ought  not  the  notes  of 
a  post  mortem  examination  of  a  body  to  be  made  when,  and  so 
soon  as  an  examination  of  each  wound  or  fracture  found' 
thereon,  if  any,  may  be  made  by  the  physician  conductrng: 
or  making  the  examination." 

But  the  State,  by  its  councel,  objected  to  the  admissibility 
of  the  questions  and  of  the  proof  offered,  and  the  Court  sus^- 
tained  the  objection  and  refused  to  allow  the  question. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  bill  of  exceptions^, 
which  is  accordingly  done,  this day  of  September  1872o. 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 

After  the  foregoing  bills  ot  exception  had  been  taken;^ 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts  of 
this  bill  of  exception,  the  State  called  Dr.  James  L.  Bil- 
lingslea,  and  proved  by  him,  that  lie  had  been  a  practicing 
physician  for  forty  or  fifty  years,  and  then  offered  to  prove 
by  the  witness,  as  an  expert,  that  in  his  opinion,  the  wounds 
and  fracture  on  the  head  of  Lynn,  as  described  by  Dr.  Man.- 
akee,  to  have  been  found  on  the  skull  of  Lynn,  by  him,  on  the 
post  mortem  examination  made  by  him,  and  Dr.  Moore 
could  not  have  been  produced  by  said  Lynn  having  fallen  into- 
the  sink  of  the  mill  by  accident. 

But  the  prisoner,  by  his  counsel,  objected  to  the  compe- 
tency of  the  proof  offered,  and  the  Court  overruled  the  objee- 
tion,  and  allowed  the  proof  offered  to  be  given  to  the  jury. 
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Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
lirayed  the  Court  to  sign  and  seal,  this  bill  of  exceptions, 
?^luch  is  accordingly  done,  this ■  day  of  September  18'72. 

,  [Seal.] 

— ,  [Seal.] 
-,  [Seal.] 


After  the  foregoing  bills  of  exception  had  been  taken, 
mg'ued  and  sealed,  which  are  prayed  to  be  taken  as  part  of 
tkas  bill  of  exceptions,  the  State  proved  by  said  witness.  Dr. 
MilUngslea,  that  it  was  impossible  for  the  wounds  and  frac- 
tsar-ea  found  by  Dr.  Manakee,  on  the  skull  of  said  Lynn,  to 
ii^¥€  been  produced  by  his  accidentally   falling  into  the  said 


On  cross-examination  of  witness,  prisoner's  counsel  asked 
said  witness  whether  be  had  been  present  in  Court,  and  had 
•fcsard  the  entire  testimony  of  said  Dr.  Manakee,  and  witness 
i5e^!ied  that  he  had  not;  that  he  had  heard  the  testimony  of 
^md  Dr.  Manakee,  from  the  time  be  was  called  to  the  witness- 
stefjd,  up  to  about  10  o'clock  P.  M.,  but  that  he  was  not 
^•esent  and  did  not  hear  the  testimony  of  said  Dr.  Manakee,  on 
ills  further  and  continued  cross-examination  from  2  o'clock 
F,  M.,  until  4  o'clock  P.  M.;  the  witness  stated  that  the 
G&urt  having  taken  a  recess  from  1  to  2  o'clock  P.  M., 
wliilst  said  Dr.  Manakee  was  being  examined,  he,  the  wit- 
wkoss,  left  the  Court  at  1  o'clock  and  did  not  return  at  2 
®'jelock,  and  consequently  did  not  hear  his  testimony  after 
■2  ^'clock. 

liVhereupon,  the  prisoner^  by  his  counsel,  prayed  the  Court 
fe -strike  out  the  proof  produced  by  the  State  of  the  opinion  of 
this  witness,  Dr.  Billingslca,  and  to  instruct  the  jury  that  it 
g»£st  not  be  considered  by  them.  But  the  Court  refused  to 
strike  out  and  instruct  the  jury  as  prayed. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
^^yed  the  Court  to  sign  and  seal,  this  bill  of  exceptions, 
'^laich  is  accordingly  done,  this day  of  September  1872. 

,  [Seal.] 

,  ]Seal.] 

,  [Seal.] 
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After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  whicih  are  prayed  to  be  taken  as  parts 
hereof.  The  State  called  Dr.  Wm.  N.  Martin,  and  proved 
by  him  that  he  has  been  a  practicing  physician  for  twenty 
years,  and  that  in  his  opinion,  from  the  description  given  by 
Dr.  Manakee  of  the  wounds  and  fractures  found  by  him  on 
the  head  of  Lynn  after  death,  said  wounds  and  fracture  could 
not  have  been  caused  by  an  accidental  falling  into  the  sink^ 
as  it  has  been  described  by  the  witnesses. 

On  cross-examination  of  this  witness,  the  prisoner's  counsel 
asked  him  whether  the  wound  or  fracture  on  hind  part  of 
Lynn's  skull,  as  described  by  Dr.  Manakee,  was  understood 
by  witness  to  be  on,  above,  or  below  the  occipital  protuber- 
ance, and  witness  testified  that  it  was  partly  above  and  partly 
below,  as  he  understood  it;  prisoner's  counsel  then  asked  wit- 
ness whether  or  not  a  fracture  of  that  part  of  the  skull  below 
the  occipital  protuberance,  could  probably  be  caused  by  acci- 
dent, because  of  its  being  thinner  or  weaker  than  that  part 
of  the  skull  on  the  occipital  protuberance,  or  immediately 
above  it,  and  witness  answered  that  from  the  description  of 
the  fracture  as  given  by  Dr.  Manakee,  the  fracture  of  the 
thin  part  of  the  skull  of  Lynn  below  the  occipital  protuber- 
ance in  question  in  this  case,  could  not  have  been  called  by 
accident. 

Whereupon,  the  prisoner,  by  his  counsel,  objected  to  the 
Court  that  the  answer  of  the  witness  was  not  in  reply  to  the 
question  propounded,  and  claimed  that  the  prisoner  was  en- 
titled to  have  his  question  answered,  but  the  Court  overruled 
the  objection,  and  decided  that  the  answer  was  proper,  and 
that  the  said  witness  should  not  be  further  pressed  for  answer 
to  said  question. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  bill  of  exceptions, 
which  is  accordingly  done,  this day  of  September  1872. 

• ,  [Seal.] 

,  [Seal,] 

— — ,  [Seal.] 

On  further  cross-examination,  said  Dr,  Win.  N.  Martin 
proved  that  in  his  opinion,  when  the  fatal  blow  was  struck, 
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Lynn  was  knocked  from  above  into  the  sink,  and  on  to  the- 
wheat  therein,  which  witness  believed  was  within  four  feet 
of  top  of  sink;  that  in  time  Lynn  revived,  or  reaction  took 
place,  and  then  that  he  had  sat  upright  on  the  wheat,  brin"-- 
ing  his  head  up  to  or  near  mouth  of  sink;  that  then  mur- 
derer had  struck  the  other  blows  and  inflicted  the  wounds  on 
top  of  head,  and  also  on  temple,  whilst  the  body  was  inside 
of  sink,  and  the  head  near  mouth;  the  wounds  may  have- 
been  inflicted  by  crow-bar  or  adze;  that  in  temple  may  have- 
and  was  probably  caused  by  a  blow  directed  downward,  and 
obliquely  by  murderer  standing  on  floor  at  top  of  sink. 

After   the  foregoing   bills  of  exception   had  been  taken,, 
signed   and  sealed,  which  are   prayed   to    be  taken  as  parts 
hereof,  the  State  proved  by  3Irs.  Blary   lAjnn,  that  she  is  the- 
widow  of  Abraham   L,   Lynn,   deceased;  that   on  5th  day  of 
April  last,  she  and  her  husband  were  at    dinner    about    12 
o'clock  P.  M.,  when  the  prisoner  returned   from  Lynnwood; 
that  prisoner  came  into  dining-room,  and   went  to  and  stood 
at  the  stove;  that  witness  asked  him  to   come   to  his  dinner, 
when  he  replied,  that  he  was  not  well,  and  did  not  want  any 
dinner;  the  deceased   said  to  him,   that  he  had    better   eat 
something,  and  that  prisoner  sat  down  at  table  and  eat  some 
dinner,  but  not  much;  that  after   dinner,  the  deceased  went 
out,  and  returned  and  went  U23-stairs   to  lie  down;    that  he 
had  a  boil  on  his  neck,  but  that   did  not   make  him  sick,  or 
disable  him  at  all  from  attending  to  his  business;  that  wit- 
ness went  up-stairs  between  1  and  2  o'clock,  and  whilst  she- 
was  there,  deceased  got  up,  took  off  his  miller's  clothes,  coat 
and  pantaloons  which  he  had  worn  during  the  day  up  to  that 
time,  and  put  on  his  better  suit  of  clothes,  or  dress  suit;  that 
after  putting  on  his  dress-coat,  he  took  a  large,  long  pocket- 
book  out  of  the  inside  breast-pocket  of  said  coat,  and  sitting 
on  the  side  of  the  bed,   counted  $900,  which   he  had  in  said 
pocket-book;  the  notes  were  $20,  |10   and   $5,  and   deceased 
assorted  them   in   parcels,  and   counted  them   in   $100  piles,, 
and  laid  each  $100  pile  of  notes  aside,  as  he  counted  it;   that 
after  counting  the  money,  deceased   arranged   it   nicely,  laid 
the  notes  lengthwise  in  the  pocket-book,  and  put  the  pocket- 
book  back  into  the  said  inside  breast-pocket-,  with  the  money 
in  it,  and  said  that  that  $900  was  to  pay  Alfred  Warner  on. 
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the  next  day  for  the  land  deceased  had  bought  of  him;  that 
deceased  then  got  np,  having  on  said  dress-suit,  the  same 
clothes  which  were  on  his  dead  body,  when  found,  and  went 
down  stairs,  witness  going  down  with  him;  that  witness 
walked  with  deceased  on  to  the  porch  of  the  house  fronting 
the  mill,  and  whilst  doing  so,  asked  deceased  what  time  it 
was;  that  deceased  took  his  watch  out  of  his  pocket  and 
shewed  it  to  witness,  and  said  that  it  was  2  o'clock;  witness 
states  that  it  was  then  2  o'clock;  deceased  walked  off  the 
porch  into  the  yard,  in  the  direction  of  the  front-door  of  the 
mill,  and  whilst  going  out  the  yard-gate,  took  an  apple  out 
of  his  pocket,  and  gave  it  to  witness  to  give  to  their  youngest 
child,  who  was  then  asleep,  when  he  should  awake;  deceased 
then  went  on  towards  mill,  and  when  he  got  to  near  the 
platform  and  steps  at  front-door  of  mill,  deceased  stopped 
and  said  something  to  prisoner,  who  was  then  at  forebay  of 
mill;  witness  could  not  hear  what  was  said;  witness,  at  this 
point  of  time,  turned  and  went  info  the  house,  and  that  is 
the  last  time  she  ever  saw  her  husband  alive,  and  that  she 
has  not  seen  the  pocket-book  or  money  since;  at  2i  o'clock, 
witness  looked  towards  the  mill,  and  saw  that  the  front-door 
was  shut,  and  thought  it  suspicious;  the  two  eldest  children 
of  deceased  and  witness  were  playing  around  and  about  the 
mill  at  2  o'clock,  when  deceased  went  out,  and  about  at  2^ 
o'clock,  when  she  saw  the  door  shut,  as  stated,  and  they  were 
so  playing  generally  during  the  whole  afternoon  of  that  day; 
witness  saw  prisoner  after  he  had  returned  from  Unioa 
Bridge,  about  sundown,  and  asked  him  to  come  to  supper, 
and  also  if  he  knew  where  Mr.  Lynn  was;  prisoner  had  thea 
on  his  miller's  clothes,  the  same  which  he  had  on  the  last 
time  witness  had  seen  him  before;  prisoner  replied,  that  he 
did  not  want  any  supper,  and  that  he  supposed  that  Mr. 
Lynn  had  gone  up  to  Mr.  Rhinehart,  or  to  the  post-oflSce; 
soon  after  witness  remarked  to  prisoner,  that  she  was  afraid 
something  had  happened  to  Mr.  Lynn,  when  prisoner  replied, 
"Oh,  the  Dickens  !  something  happened  to  him,  indeed,  he- 
has  gone  I  suppose  to  Rhineharts  or  to  the  post-oSSce;"  pris- 
oner went  away  about  dusk  with  the  horse  and  buggy;  pris- 
oner had  once  before  had  the  buggy,  but  Mr.  Lynn  had  said 
afterwards,  that  he  would  not  loan  the  buggy  again  to  any- 
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';  prisoner  used  the  horse  very  frequently;  on  the  morn- 
ing of  Saturday,  6th  April,  prisoner  was  at  witness  house, 
gfnd  said  to  her,  that  Mr.  Lynn  had  counted  $900,  in  pris- 
oners presence,  in  the  mill  on  Thursday,  the  day  before  the 
death;  the  prisoner  also  told  me  that  Mr.  Lynn  had  been 
murdered  for  money;  that  he  had  called  Mr.  Lynn's  atten- 
tion to  the  leak  in  the  sink  on  Friday  morning;  he  also  said 
that  when  the  thing  was  found  out  it  would  be  found  that 
more  than  one  person  had  been  concerned  in  murdering  Mr. 
Lynn. 

On  cross-examination,  witness  testified,  in  reply  to  a  ques- 
tion whether  she  had  not  on  her  examination  before  the  cor- 
Dner's  jury  on  Saturday  6th,  and  Monday  8th  April,  sworn 
that  Mr.  Lynn  had  counted  §800.00  at  their  house  up  stairs 
beforo  he  went  out  at  2  o'clock,  and  not  §900,  and  then 
swore,  that  when  he  counted  the  $800,  and  put  it  in  his 
packet-book,  he  had  said  "this  with  other  money  I  have  will 
make  the  money  to  pay  Mr.  "Warner,  for  the  land,  to-mor- 
row," or  to  that  affect;  that  she  thought  she  had  testified  be- 
fore the  coroner's  jury  to  the  amount  counted  in  the  pocket- 
book,  being  $900,  until  Mr.  McKinstry  had  said  that  she 
said  $800;  that  it  was  not  strange  that  she  should  have  made 
a  mistake  before  the  coroner's  jury,  as  she  was  in  so  distressed 
a  condition;  witness  further  testified  in  reply  to  a  question 
whether  she  had  sworn  as  a  witness  at  the  former  trial  of  this 
«ase  in  Westminster,  that  Davis  told  her  on  Saturday  morn- 
ing, 6th  April,  that  Lynn  had  counted  $900,  in  his,  prisoners 
presence  on  Thursday  the  day  before  the  death,  that  she  had 
so  sworn;  and  witness  further  testified  in  reply  to  a  question 
whether  she  had  at  the  said  trial,  in  Westminster,  sworn  that 
the  prisoner,  on  Saturday  morning  mentioned,  told  her  that 
Mr.  Lynn  had  counted  in  his,  prisoners  presence  in  the  mill, 
f  1,400.00,  on  1st  April,  that  she  did  not  so  swear  at  said 
trial. 

The  State  further  proved  by  David  Greenwood,  that  at  the 
funeral  of  Mr.  Lynn,  on  Saturday,  7th  April,  and  in  front  of 
sneeting-house,  in  the  presence  of  a  number  of  persons,  heard 
prisoner  say,  that  there  were  between  $1,400,  and  $1,500,  in 
the  pocket-book  in  money  and  notes  of  hand. 
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And  further  proved,  by  Dr.  Moore,  that  he  was  present  at 
the  post  mortem  examination  of  the  body  of  A.  L.  LynB, 
on  Saturday  6th  April,  and  assisted  Dr.  Manakee  in  making 
the  post  mortem  examination;  that  on  last  Friday  20th  Sep- 
tember instant, witness  was  present  and  assisted  in  the  exhuma- 
tion of  the  remains  of  A.  L.  Lynn,  and  in  dissevering  hk 
skull,  (the  State  here  offered  in  evidence,  for  the  first  time,  the 
skull  of  said  Lynn,)  that  the  skull  now  produced  is  the  skull  ©f 
said  Lynn;that  the  exhumation  was  made  at  the  instance  of 
the  Attorney  General  and  other  counsel  of  State,  and  with  th« 
sanction  of  the  family  of  Mr.  Lynn. 

On  cross-examination,  witness  proved  that  the  pencil  marks 
on  the  skull  used  in  evidence  in  this  case  thus  far,  and  until 
the  production  of  the  actual  skull  of  deceased  just  produced, 
to  shew  the  fracture  on  the  back  part  of  the  head  of  deceased, 
shew  that  the  location  of  the  fracture  was  from  left  to  right; 
whereas,  the  skull  of  deceased  shews  that  in  fact  the  location 
of  the  fracture  was  from  right  to  left;  an  inspection  of  th® 
skull  of  deceased,  shews  that  the  location  of  the  wound 
which  produced  the  fracture,  was  in  fact  one  inch  distant  from 
the  point  shewn  by  the  lead  pencil  marks  of  Dr.  Manakee  on 
the  skull  used  as  a  model;  the  skull  now  prodncod,  shews 
that  it  was  fractured,  and  the  bone  broken  very  much  up  on 
the  temple;  where  on  the  post  mortem  examination  on  6t!i 
April;  Dr.  Manakee  and  witness  thought  there  was  no  frac- 
ture at  all;  the  skull  also  shews  that  the  posterior  fracture 
was  below  suture,  and  that  it  extended  above  and  below  the 
occipital  protuberance 

And  further  proved  by  Dr.  Englar,  that  he  was  pres~ 

ent  at  the  exhumation  of  the  remains  of  Lynn,  and  that  the 
skull  produced  by  the  State  by  the  last  witness,  was  the  real 
skull  of  said  Lynn. 

And  further  proved  by  Israel  Norris,  that  he  was  foreman 
of  the  coroner's  jury  on  the  6th  and  8th  April  last;  that 
witness  fitted  the  crow-bar  in  the  skull  of  Lynn  by  standing 
in  front  of  the  head  of  deceased,  and  at  the  extreme  opposite 
from  his  feet,  and  fitting  it  from  that  direction,  and  that  the 
curved  point  at  the  end  of  the  crow-bar  fitted  the  wound  or 
fracture  in  the  skull;  thought  the  point  of  the  crow-bar  fitted 
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exactly;  extended  from  top  of  head  backwards;  that  witness 
made  esaminatioa  of  interior  of  sink,  on  6th  April;  the  sink 
was  stained  on  three  sides  with  blood;  two  sides  more  bloody 
than  the  third;  side  next  to  elevator  spouts  most  bloody  of 
all;  there  were  two  nails  projecting  from  th  ree-sixteenth  to 
one-fourth  of  an  inch;  they  had  blood  and  hair  on  them;  the 
blood  marks  extended  up  as  high  as  a  man  could  reach;  on 
one  edge  of  sink  splinter  was  broken  off;  there  were  splotches 
of  blood  on  gable-end  wall  of  mill  near  the  sink,  which, 
looked  as  if  they  had  been  thrown  there  by  force;  they  are 
the  same  marks  spoken  of  by  other  witnesses;  the  poster  rib 
inside  the  sink  with  the  hickory  pin  in  it,  was  already  nearly 
up  to  the  floor  at  mouth  of  sink,  as  though  it  had  been 
grasped  by  the  bloody  hand  of  a  man;  marks  of  blood  on 
that  part  were  up  to  within  twelve  inches  of  floor  at  mouth 
of  sink;  surface  of  wheat  in  sink  was  from  six  to  eight  inches 
below  level  of  pin;  cannot  say  that  he  saw  blood. below  level 
of  pin;  witness  removed  the  blood  and  hair  from  the  nails. 

The  prisoner  then  offered  to  prove  by  said  witness,  that 
Professor  Tonry,  of  the  city  of  Baltimore,  had  been  employ- 
ed by  the  State  as  a  chemical  expert  in  this  case,  for  the  pur- 
pose of  analyzing  and  detecting  blood-marks,  and  has  been 
examined  by  the  State  as  an  expert,  on  the  previous  trial  of 
this  case,  at  Westminster,  and  had  had  in  his  possession  for 
analysis  the  clothes  of  the  prisoner,  and  that  the  supposed 
blood-marks  on  the  gable-end  wall  of  mill,  spoken  of  by  wit- 
ness, had  not  been  submitted  to  said  Professor  Tonry  for  ex- 
amination, and  are  now  the  same  on  said  wall  as  when  wit- 
ness first  saw  them;  and  to  prove  in  the  connection,  that  the 
Caunty  Commissioners  of  Carroll  county  had  paid  to  said 
Tonry  $50  for  services  as  a  chemical  expert  in  this  case,  but 
the  State  objected  to  the  proof  offered — the  Attorney  General 
making  a  statement  to  the  Court  of  the  purposes  for  which 
said  Tonry  had  been  employed,  and  the  Court  sustained  the 
objection,  and  refused  to  permit  the  witness  to  testify  that 
the  spots  on  the  wall  had  not  been  submitted  to  the  examiua- 
tion  of  said  Tonry,  on  the  ground  that  the  action  of  the 
attorney  for  the  State,  in  not  submitting  the  spots  in  ques- 
tion to  the  examination  of  said  Professor,  was  not  admissible 
in  evidence  in  this  case. 
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Whereupon,  the  prisoner,  by  his  couQsel,  excepted,  and 
prayed  the  Court  to  sign,  and  seal  this  bill  of  exceptions, 
ivhich  is  accordingly  done,  this day  of  September  1872. 

,   [Seal.] 

,  [Seal.] 

,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  hereby  prayed  to  be  taken  as 
parts  of  this  bill  of  exceptions,  the  State  further  proved  by 
-Joseph  Englar,  that  he  resides  at  Lynn  wood,  and  that  Mrs. 
Lynn  gave  him  the  hat  of  deceased,  which  was  found  in  sink 
ou  night  of  death,  and  that  the  hat  now  produced  is  the 
identical  hat. 

And  further  proved  by  Reuben  Englar,  that  he  was  one  of 
coroner's  jury,  and  examined  the  sink;  went  down  into  it; 
the  sides  were  bloody,  and  the  rib  in  which  pin  was  looked 
as  if  a  bloody  hand  had  clasped  it  in  several  places  to  a  point 
near  up  to  the  floor  at  opening  of  sink;  cannot  describe 
blood-marks  inside  sink  very  fully,  because  there  were  two 
other  persons  in  sink  at  same  time;  at  the  point  on  floor  at 
side  of  mouth  of  sink,  where  the  marks  of  bloody  fingers 
were,  some  splinters  were  broken  off,  and  had  appearance  of 
having  been  within  or  under  the  bloody  fingers;  these  splin- 
ters were  broken  off  edge  of  board,  which  had  been  grooved 
as  if  to  receive  tongue  of  another  part,  and  which  forms  one 
side  of  opening  into  sink;  the  splinters  looked  as  if  they  con- 
sisted of  the  sides  of  groove  as  far  as  groove  extended;  the 
wood  was  brash — that  is,  had  lost  its  toughness,  and  was 
more  easily  broken. 

And  the  State  further  proved  by  Dr.  James  B.  McKee,  that 
he  has  been  a  practicing  physician  for  thirty-eight  or  thirty- 
Qine  years;  that  he  has  heard  the  testimony  of  Dr.  Blanakee, 
and  the  description  of  the  sink  by  the  witnesses;  and  the 
State  then  proposed  to  prove  by  said  witness,  that  in  his 
opinion  the  wounds  and*  fractures  could  not  have  occurred 
from  the  deceased  falling  into  the  sink  by  accident;  but  the 
prisoner,  by  his  counsel,  objected  to  the  admissibility  of  the 
proof,  and  the  Court  overruled  the  objection,  and  allowed 
the  proof  offered  to  bo  given. 
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Whereupon^  the  prisoner  excepted,  and  prcayed  the  Court 
to  sign  and  seal,  this  bill  of  exceptions,  which  is  accordingly 

done,  this day  of  September  1872. 

-.™.^._ J  [Seal.] 

,  [Seal.] 

■ ,   [Seal.] 

After  the  foregoing  bills  of  exceptions  had  been  taken, 
sio'ued  and  sealed,  which  are  prayed  to  be  taken  as  parts 
hereof,  the  State  further  proved  by  said  witness,  that  in  his 
opinion,  the  wounds  and  fractures  described  could  not  have 
been  produced  by  falling  accidently  into  sink;  the  pin  in  the 
sink  on  one  rib  is  fifteen  inches  out  of  a  particular  or  straight 
line  drawn  from  side  of  opening  or  mouth  of  sink,  and  if  de- 
ceased fell  in  through  the  opening  or  mouth,  he  would  not 
have  been  likely  to  strike  pin  in  falling;  this  is  one  reason 
for  my  opinion;  body  in  falling  could  not  have  reached  pin 
without  propelling  force;  the  blood  could  not  have  been  on 
the  side  of  the  sink  near  the  top  if  the  wounds  were  inflicted 
below;  cannot  see  how  both  of  the  wounds  could  have  been 
produced  at  one  and  the  same  time  from  falling  into  thesink» 

The  State  having  closed  the  examination-in-chief  of  wit- 
ness, the  prisoner,  by  his  counsel,  moved  the  Court  to  strike 
out  the  testimony  of  the  witness  as  illegal  and  incompetent, 
but  the  Court  refused  to  do  so. 

Whereupon,  the  prisoner  excepted,  and  prayed  the  Court 
to  sign  and  seal,  this  bill  of  esceptions,  which  is  accordingly 

done,  this day  of  September  1872. 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 

After  the  foregoing  bills  of  exception  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts 
hereof,  the  prisoner  on  cross-axamination  of  said  Dr.  IIcKee, 
that  he  did  not  see  how  wounds  of, this  character  could  be  re- 
ceived without  concussion;  never  saw  reaction  in  case  of 
wounds  of  such  magnitude;  concussion  ordinarily  brings 
death  quickest;  wound  on  back  part  of  head  was  necessarily 
fatal. 
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The  State  further  called  Dr.  Frederich  Dorsey,  and  proved 
that  he  had  been  a  practicing  physician  for  twenty  years^ 
had  heard  the  testimony  describing  wounds  and  sink,  and 
was  of  opinion  that  tlie  death  could  not  have  resulted  from 
falling  accidentally  into  sink;  has  also  seen  skull  of  Lynn 
since  it  was  produced  in  Court. 

On  cross-examination,  witness  said,  that  he  had  formed 
and  expressed  the  opinion  testified  to  by  hira  before  any  tes- 
timony in  the  case  had  been  given  in  this  Court;  that  some- 
time ago  the  Attorney  General  had  explained  the  case  to 
him,  and  he  then  formed  the  opinion  expressed;  that  during 
the  present  Court,  and  on  the  night  of  Tuesday,  the  first  day 
thereof,  and  before  any  proof  had  been  given,  witness  and 
Dr.  Manakee  and  Dr.  Eerring,  Dr.  Martin  and  Dr.  McKee, 
had  a  consultation  on  the  subject,  for  the  purpose  of  arriving 
at  conformity  of  opinion,  and  they  had  done  so;  the  same 
doctors  had  had  other  similar  cousultations  since,  out  of 
Court,  and  in  private;  thq,t  since  the  formation  of  bis  opinion, 
and  since  the  private  consultations  with  the  other  physicians, 
he  had  heard  the  proof  in  Court,  and  that  confirmed  his  pre- 
viously formed  opinion. 

Whereupon,  the  prisoner,  by  his  counsel,  moved  the  Court 
to  strike  out  the  proof  of  the  opinion  of  the  witness,  testified 
to  in-chief,  as  illegal  and  incompetent;  but  the  Court  over- 
ruled the  motion  f^'^d  refused  to  strike  out  as  prayed. 

Wherenpon,  cne  prisoner  excepted,  and  prayed  the  Court; 
to  sign  anT  ^.eal,  this  bill  of  exceptions,  which  is  accordingly 

done,  thif day  of  September  1872. 

,  [Seal.] 

,  [Seal.] 

,  [Seal.] 

After  the  fo,  "^going  bill  of  exceptions  had  been  taken^^ 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts 
hereof;  on  cross-examination  of  said  witness,  Dr.  Dorsey^ 
that  in  his  opinion  all  the  wounds  on  the  head  of  Lynn  were 
inflicted  simultaneously,  whilst  the  body  on  the  outside  of 
the  s*ink  and  before  it  had  been  projected  into  the  sink; 
it  is  probable  that  the  wounds,  when  inflicted,  caused  instant 
death. 
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The  State  further  proved  by  Alfred  Warner^  that  on  the 
5th  April,  he  received  through  the  Frizzleburg  post-office,  a 
letter  from  Lynn,  requesting  him  to  come  to  Lynn's  mill  on 
6th  to  receive  $900. 

And  further  proved  by  Br.  N.  B.  Scott,  that  he  has  been 
a  practicing  physician  for  many  years;  that  he  had  given  the 
subject  little  thought,  and  had  not  heard  all  the  evidence 
describing  the  wounds  and  sink;  but  had  heard  occasional  parts 
thereof;  that  it  is  probable  that  the  fracture  on  the  back  of 
the  head  would  produce  instant  death,  or  at  any  rate  within 
an  hour;  has  seen  the  skull  of  deceased  produced  in  Court. 
The  State  then  offered  to  prove,  by  witness,  his  opinion,  that 
the  wounds  on  head  of  Lynn  could  not  have  been  occasioned  by 
falling  accidentally  into  sink,  but  prisoner,  by  his  counsel,  ob- 
jected, and  the  Court  overruled  the  objection,  and  allowed 
the  proof  to  be  given. 

Whereupon,  the  prisoner  excepted,  and  prayed  the  Court 
to  sign  and  seal,  this  bill  of  exceptions,  which  is  accordingly 

done,  this day  of  September  1872. 

,   [Seal.] 

,  [Seal.] 

,  [Seal.] 


After  the  foregoing  bill  of  exceptions  had  been  taken, 
signed  and  sealed,  which  are  prayed  to  be  taken  as  parts 
thereof,  the  State  proved  by  John  E.  Senseny,  that  on  Thurs- 
day evening,  4th  April,  he  was  at  Lynn's  mill,  and  walked 
from  front  door  around  to  flour-chest;  and  whilst  standing 
eight  feet  from  sink,  there  was  a  number  of  barrels  of  flour 
standing  between  witness  and  opening  of  sink;  they  were 
situated  from  the  corner  of  mill  office  in  'direction  of  eleva- 
tors in  vicinity  of  sink;  one  of  these  barrels  was  headed  up, 
and  on  Saturday  morning  nine  barrels  were  headed  uji;  wit- 
ness had  sometime  before  taken  wheat  to  the  mill  to  be  made 
into  flour;  Lynn  promised  that  he  would  grind  it  when  the 
weather  became  warmer,  and  he  had  water  enough;  during 
the  week  after  Lynn's  death,  witness  received  from  the  mill 
his  flour,  nine  barrels  headed  up;  cannot  say  that  they  were 
the  same  barrels  which  he  saw  on  Thursday  evening  in  vi- 
cinity of  sink,  because  on  Friday  night  the   positions  of  the 
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barrels  had  been  changed  by  rolling  them  away  from  where 
they  had  stood;  all  other  barrels  in  the  mill  besides  these 
received  by  witness  were  anheaded. 

And  further  proved  by  Charles  Manlz,  that  he  was  at 
Lynn's  mill,  on  Monday,  8th  April,  and  saw  in  room  occu- 
pied by  prisoner,  over  mill  ofSce,  a  pair  of  boots,  one  of  the 
boots  had  been  wet,  and  looked  as  if  it  had  been  put  into 
flour,  and  had  been  whitewashed. 

And  further  proved  by  George  N.  Fi^inger,  that  he  is  Sheriff 
of  Carroll  county;  that  prisoner  was  committed  to  his  cus- 
tody on  9th  April,  and  that  when  he  was  brought  to  jail  he 
searched  him  and  his  clothes,  and  that  he  had  on  the  pataloons 
of  same  material  with  miller's  coat,  produced;  the  pantaloons 
were  under  his  black  pantaloons;  the  coat  and  vest  produced 
as  prisoner's  miller's  suit,  witness  received  from  coroner  only 
his  authority;  a  few  days  after  witness  searched  prisoner,  and 
found  in  his  pocket  $60,  of  which  he  took  possession,  and 
now  produces,  by  direction  of  State's  counsel  a  $5  note  with 
a  small  red  mark  on  it,  (|5  Government  note  produced;)  that 
prisoner  had  no  other  money  except  some  small  amount  of 
fractional  currency  less  than  one  dollar;  that  witness  brought 
prisoner  and  Shue  to  jail  in  Hagerstown,  and  that  at  that 
time  neither  of  them  had  any  money  in  their  possession. 

And  further  proved  by  Josiah  Englar,  that  he  keeps  a 
warehouse  at  Lynnwood,  and  is  part  owner  of  the  mill  called 
Lynn's  mill;  that  on  5th  April,  prisoner  brought  letter  to 
post-office  to  go  to  Frizzleburg,  and  remained  some  time, 
nearly  to  the  time  when  the  train  by  which  the  letter  was 
to  go  arrived;  prisoner  never  said  anything  to  witness  about 
renting  Lynn's  mill. 

And  further  proved  by  Thomas  Dochins,  (colored,)  that  he 
was  turnkey  at  jail  in  Hagerstown,  and  about  three  weeks 
ago  prisoner  gave  him  a  $1  note  to  get  some  rusks  for  him; 
went  and  bought  the  rusks  and  paid  away  the  note,  but  no- 
ticed that  there  veere  some  marks  on  it  looking  like  blood, 
and  when  he  came  back  with  rusks  he  told  Mrs.  Bamford, 
the  wife  of  the  Sheriff,  what  he  had  noticed,  when  she  direct- 
ed him  to  go  and  get  the  note  back,  which  he  did,  and  now 
produces.  (The  State  then  offered  in  evidence  a  $1  note  with. 
a  small  mark  of  blood  on  it.) 
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And  the  State  farther  proved  by Bamford,  that  he  is 

Sheriff  of  Wasbingtoa  county;  that  prisoner  and  Shue  were 
delivered  to  his  custody  by  Sheriff  Fringer,  ot  Carroll  county; 
witness  and  his  deputy,  Poffenberger,  searched  prisoner  and 
Shue;  searched  their  pockets  and  pocket-books,  valise,  clothes, 
and  everything  that  we  thought  anything  could  be  in,  and 
found  no  money;  neither  of  them  then  had  the  |1  note  testi- 
fied to  by  Dockins. 

And  the  State  further  proved  by  Eli  Masters,  that  he  is  a 
deputy  ot  Sheriff  Bamford,  and  keeper  of  the  prisoner  and 
Shue;  that  on  Sunday  evening,  three  or  four  weeks  ago,  wit- 
ness, prisoner  and  Shue^  were  sitting  in  a  corner  in  the  jail- 
yard,  when  prisoner  said  that  the  people  of  Carroll  county 
were  so  much  prejudiced  against  him,  that  he  could  not  get  a 
fair  trial  there;  that  they  charged  him  with  murdering  Mr. 
Lynn  for  money,  and  the  fact  was,  that  he  had  often  see 
Lynn  with  three  times  as  much  money  as  he  got. 

On  cross-examination,  witness  proved  that  prisone  r  did  not 
admit  that  he  had  killed  Lynn;  that  prisoner  said  nothing 
about  whether  he  had  killed  Lynn  or  not. 
And  here  the  State  closed  its  case. 

The  prisoner  maintained  the  issue  on  his  part  joined, 
proved  by  John  Beaio,  a  competent  witness,  that  he  is  a 
millwright,  and  that  about  a  week  or  few  days  before  Lynn's 
death,  I  was  trying  an  experiment  of  putting  spouts  on  the 
turbine-wheels  at  Lynn's  mill;  that  Lynn  and  prisoner  were 
present  at  the  pen-stock,  where  the  turbine-wheels  were,  and 
where  he  was  working,  except  when  one  or  the  other  of  them 
was  called  away  to  wait  on  customers  in  the  mill;  that  at  the 
time  he  was  working  at  turbine-wheels,  the  water  was  all 
drawn  out  at  pen-stock;  that  he  had  occasioned  to  use  an 
adze,  and  one  was  brought  to  him  by  Lynn;  that  he  laid  it 
on  the  upper  frame  of  pen-stock,  and  whilst  he  was  working 
on  the  inside  of  pen-stock,  the  adze  fell  from  the  upper  rim 
of  the  pen-stock  on  the  outside,  down  into  water  of  tail-race; 
that  he  heard  the  splash  of  the  water  as  the  adze  fell  into  it; 
it  most  have  fallen  eight  or  ten  inches  from  the  bottom  of  the 
pen-stock,  but  may  have  struck  on  the  blade  and  rebounded 
under  the  pen-stock;  that  the  bottom  of  the  tail-race  where 
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the  adze  fell  was  cut  out  of  the  solid  rock;  that  there  was  no 
water  ruoning  into  the  tail-race,  except  from  leakage;  that 
he  was  at  work  there  two  or  three  hours;  that  when  he  heard 
the  adze  fall  into  the  water,  he  said  to  Lynn,  there  goes  your 
adze  into  the  water,  and  Lynn  replied,  let  it  alone  I  can  get 
it  when  I  want  it;  that  he  believes,  from  the  appearance  and 
size  of  it,  that  it  was  the  same  adze  now  produced  in  Court. 
And  further  proved  by  H.  S.  Bresslerj  a  competent  wit- 
ness, that  he  was  on  the  5th  of  April  1872,  a  passenger  con- 
ductor on  the  Western  Maryland  Railroad,  and  was  on  the 
mail-train  coming  from  Waynesboro'  station  to  Baltimore, 
on  the  5th  April  1872;  that  he  arrived  at  Union  Bridge, 
a  station  on  said  road,  at3.40  P.  M.,  that  his  regular  time 
for  arrival  at  Union  Bridge,  was  3.36  P.  M.,  but  that  he  was 
four  minutes  late  on  that  day. 

And  further  proved  by  David  Harmon,  a  competent  wit- 
bess,  that  he  lives  within  two  and  a-half  railes  of  Union 
Bridge;  that  he  was  in  Union  Bridge,  on  the  5th  April  1872, 
and  saw  prisoner  in  Shaw  &  Wilson's  store,  about  fifteen 
or  twenty  minutes  before  the  mail  was  taken  to  the  railroad 
station  by  Henry  Weaver;  that  prisoner  came  out  of  the 
store  just  as  witness  went  into  the  store;  that  he  saw  Lynn's 
horse  in  Union  Bridge  on  that  day,  before  the  arrival  of  the 
train;  that  he  got  to  Union  Bridge  about  1  P.  M.;  that 
Henry  Weaver  went  out  of  Shaw  &  Wilson's  store  with 
the  mail-bag  at  a  few  minutes  after  3  o'clock  P.  M.;  that 
prisoner  had  on  his  miller's  suit  when  be  saw  him. 

And  further  proved  by  Henry  Weaver,  a  competent  wit- 
ness, that  he  has  known  prisoner  for  four  years;  that  on  5th 
April  1872,  |he  was  clerking  in  Shaw  &  Wilson's  store  in 
Union  Bridge,  in  which  is  the  post-office;  the  store  is  about 
three  hundred  yards  from  the  Western  Maryland  Railroad 
Station;  that  he  started  from  the  store  with  the  mail-bag  for 
the  railroad  station,  at  3;30  P.  M.;  when  he  was  in  front  of 
Holleberger's  house,  prisoner  came  across  the  street  and  join- 
ed him,  and  walked  part  of  the  way  with  him  to  the  railroad 
station;  how  much  of  the  way  he  walked  with  him,  he  can- 
not say;  that  prisoner  had  on  a  light  miller's  suit,  and  the 
coat  produced  by  the  State  is  the  coat  he  had  on;  the  panta- 
loons he  had  on  were  a  little  darker   than   his  coiit,  bavins  a 
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reddish  cast;  that  it  was  his  usual  miller  suit,  and  which  he 
usually  wore;  that  he  saw  Lynn's  horse  hitched  to  the 
rack  in  front  of  the  store,  five  or  ten  minutes  before  he 
left  with  the  mail-bag;  that  he  knows  Lynn's  horse,  and  no- 
ticed him  when  he  had  occasion  to  go  to  front  of  store,  when 
a  rag-wagon  came  there;  that  Lynn's  horse  was  then  moved 
further  down  the  rack,  to  allow  room  for  the  rag-wagon  to 
get  up  to  store;  the  prisoner  was  not  at  this  time  at  the  store; 
that  he  did  not  see  prisoner  before  he  met  him,  when  going 
with  the  mail-bag  to  the  railroad  station;  that  Shaw  & 
Wilson  occupy  two  rooms  on  the  first  floor,  and  one  on  the 
second  floor;  that  he  may  have  been  employed  in  some  other 
than  the  main  room  of  store,  on  afternoon  of  5th  April;  that 
he  saw  David  Harmon  in  the  store,  from  three  to  five  minutes 
before  he  left  with  the  mail-bag;  that  he  has  very  often  met  and 
been  with  prisoner;  that  his  manner  and  appearance  were  per- 
fectly natural;  that  his  conversation  was  in  all  respects  as  usual; 
that  he  was  laughing  and  fisting  all  the  time  he  was  with 
him;  that  he  saw  prisoner  driving  Lynn's  horse  and  buggy 
once,  a  couple  months  before  this  time,  but  has  often  seen 
him  riding  the  horse  and  driving  in  horse  and  wagon;  that 
prisQ^ier  left  Union  Bridge  that  evening  between  five  and  6 
o'clock. 

And  further  proved  by  Howard  Harlsook,  a  competent  wit- 
ness, that  he  lives  in  Union  Bridge;  that  he  saw  prisoner 
going  in  the  direction  of  the  railroad  station  with  Henry 
Weaver,  on  the  afternoon  of  the  5th  April  1872;  he  had  just 
then  heard  the  whistle  of  the  train;  that  prisoner  had  on  his 
usual  miller  suit,  which  he  had  seen  him  wear  often  before. 

And  further  proved  by  William  Wilson,  a  competent  wit- 
ness, that  he  lives  in  Union  Bridge,  and  is  one  of  the  owners 
of  Shaw  &  Wilson's  store,  in  Union  Bridge;  that  the  post- 
office  is  in  said  store;  that  he  saw  prisoner  on  the  street  in 
Union  Bridge,  on  the  5th  April  1872;  that  he  was  on  foot 
■when  he  saw  him;  that  he  has  often  seen  prisoner  riding  and 
driving  Lynn's  horse  in  the  wagon;  that  he  saw  Lynn's 
horse  hitched  to  the  rack  in  front  of  Shaw  &  Wilson's  store, 
at  the  time  Henry  Weaver  started  from  the  store  for  the  rail- 
road station  with  the  mail-bag;  that  when  he  saw  prisoner  in 
the  afternoon,  he  had  on  his  usual  miller  suit,  and  when  ho 
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saw  him  in  the  store  in  the  evening  of  that  day,  he  had  on  a 
black  suit;  that  prisoner  in  the  evening,  a  short  time  after 
the  lights  had  been  lighted,  came  to  the  store  and  inquired 
for  Lynn's  mail;  that  a  mail  arrived  daily  from  Frederick 
in  the  evening,  and  prisoner  was  in  the  habit  of  getting 
Lynn's  mail;  that  when  prisoner  asked  for  mail  that  eveninc^ 
there  was  no  mail  for  Lynn;  that  prisoner's  manner  was  per- 
.fectly  natural  when  witness  saw  him  in  the  afternoon  and 
evening. 

And  further  proved  by  John  W.  Wilson,  a  competent  wit- 
ness, that  he  kept  a  restaurant  in  Union  Bridge,  on  the  oth 
April  1872;  that  about  5  P,  M.,  prisoner  came  into  restau- 
rant and  got  a  plate  of  oysters;  that  he  ate  about  half  of 
them,  and  then  got  up  and  paid  for  them  and  went  out; 
that  prisoner  complained  that  there  was  something  on  one 
of  the  crackers,  which  be  had  began  to  eat,  and  spit  out  of 
his  mouth  part  of  the  crackers;  that  prisoner  had  on  his 
usual  miller's  suit. 

And  further  proved  by  3Iiss  Elizabeth  Anders,  a  compe- 
tent witness,  that  prisoner   drove   her  and  her  sister  on  the 
evening  of  the  5th   April   1872,  to   Mr.  Hibberts,  who   lives 
about  five  miles  from  Union  Bridge;   that  the   prisoner,  wit- 
ness and  sister  left  Union  Bridge  on  that  evening,  for  Mr. 
Hibberts,  at  twenty-five   minutes  after   7   P.  M.;  that  they 
spent  the  evening  at  Mr.  Hibberts,  and  then  left  for  her  home 
at  Union  Bridge,  about   10  P.  M  ;  the  prisoner  was  dressed 
in  a  dark  cloth  suit;  there  was  nothing  unusual  or  remarka- 
ble in  prisoner's  manner  or  conduct  that  evening;  during  the 
whole  evening  the  prisoner  was  in  his  usual  spirit,  laughing 
and  talking,  and  telling  jokes,  as  he  was  in  the  habit  of  doing; 
witness,  her  sister  and  prisoner,  got  home  from  Mr.  Hibbert's 
to  her  father's  house,  about  twenty  minutes  or  half  past  11 
o'clock,  when   prisoner  remained   about  half  an  hour,  when 
Mr.  Feiser  rapped   at   the   door,  and  prisoner    got  up   and 
opened  it;  prisoner  stood  in  doorway,  with  door  partly  open, 
and  Feiser  stood  outside;   Feiser  asked   prisoner   if   he  knew 
that  Lynn  was  killed,  prisoner  replied,  "is  that  so,"  Feiser 
said  it  was;  that  he  was  found  dead  in  the  sink  in  the  mill; 
prisoner  again  said,  *'is  that  so,"  and  asked  if  they  had  a 
doctor,  Feiser  said  yes,  Dr.  Manakee  had  been  there;  Feiser 
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then  left,  and  prisoner  returned  to  the  room,  and  stood  a  mo- 
ment at  the  stove,  looking  pale  and  agiteted;  he  immediately 
took  up  his  overcoat  on  his  arm,  and  was  going  out,  when 
witness  said  to  him,  that  he  must  put  on  his  overcoat,  that  if 
he  went  out  from  the  warm  stove-room  without  his  overcoat 
on,  he  would  take  cold;  witness  then  helped  him  to  put  on 
his  overcoat,  and  he  went  out,  unfastened  the  horse,  and 
went  away  to  the  mill;  that  witness  became  acquainted  with 
prisoner  early  in  the  summer  of  1871,  he  then  lived  and 
worked  at  Stultz's  mill,  which  is  within  sight  of  Union 
Bridge;  he  lived  there  about  one  year;  before  prisoner  left 
Stultz's  he  had  tried  to  rent  several  mills;  at  that  time  pris- 
oner and  witness  contemplated  marriage;  prisoner  also  spoke 
of  obtaining  a  situation  on  the  Western  Maryland  Railroad; 
about  a  v/eek  before  prisoner  went  to  live  and  work  at  Lynn's 
mill,  which  was  in  March,  last,  he  told  witness  that  he  was 
giving  them;  he  said  that  Mr.  Lynn  talked  of  fixing  up  the 
shoemakers  shop,  which  Mr.  Shue  occupied  for  a  dwelling- 
house,  for  him  and  witness;  they  expected  to  be  married  on 
25th  of  April,  and  to  go  to  house-keeping  during  the  sum- 
mer; prisoner  frequently  talked  about  Mr.  Lynn  and  his  fam- 
ily; he  seemed  to  be  fond  of  them,  and  to  be  anxious  to  get 
beak  there;  prisoner  brought  a  barrel  of  flour  from  Lynn's 
mill,  with  Lynn's  horse  and  wagon,  to  the  house  of  witness' 
father,  on  Wednesday  afternoon,  before  5th  April;  he  was 
also  there  twice  on  the  5th,  the  last  time  about  5  o'clock  P. 
M.,  he  then  said  that  he  would  call  with  the  horse  and 
buggy,  for  witness  and  her  sister  to  go  to  Mr.  Hibbert's,  as 
soon  as  he  got  through  with  his  evening  work  at  Mr.  Lynn's; 
they  had  frequently  before  talked  of  going  to  Mr.  Hibbert's, 
but  the  time  was  not  fixed  on  until  that  day;  a  lodge  of 
which  witness  and  prisoner  were  both  members,  met  on  Mon- 
day evening;  does  not  recollect  whether  she  saw  prisoner 
that  evening,  but  supposes  she  did;  on  the  Sunday  evening 
before,  prisoner  was  at  witness'  father's  house,  and  counted 
out  in  his  lap  $64,  and  said  that  was  to  buy  l^urniture;  he 
had  also  a  small  amount  of  money  besides  in  his  pocket- 
book,  which  he  said  was  for  spending  money;  he  returned 
all  the  money  to  his  pocket-book;  prisoner  talked  to  witness 
about  their  living  at  Lynn's  mill  in  the  house  to  be  fitted  up 
by  Lynn. 
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And  further  proved  by  Theodore  Eibhert,  that  he  lives  in 
Carroll  county,  about  six  miles  from  Union  Bridge;  that  the 
prisoner  was  at  his  house  on  the  evening  of  the  5th  of  April 
1872,  with  Miss  Elizabeth  Anders  and  her  sister;  that  they 
arrived  there  about  9  o'clock  P.  M.,  and  remained  an  hour 
or  so;  there  was  nothing  unusual  in  the  prisoner's  manner 
or  conduct  that  evening;  his  manner  indicated  nothing  suspi- 
cious; it  was  that  which  was  natural  in  a  young  man;  the 
time  spent  by  prisoner  at  witness'  house,  was  spent  in  the 
company  of  witness,  his  wife,  and  the  young  ladies  there,  and 
there  was  nothing  in  his  manner  or  conduct  which  could  be 
remarked  on. 

And  further  proved  by  Frank  dlcGinniss,  that  witness  has 
loaded  his  wagon  with  barrels  of  flour  taken  from  around 
the  opening  of  the  sink  at  Lynn's  mill;  remembers  distinctly 
to  have  done  so  in  the  year  1870;  may  have  done  so  at  other 
times,  and  thinks  he  has,  but  cannot  specify  other  times;  the 
barrels  then  stood  in  about  the  same  position  as  described 
by  the  witnesses  on  the  evening  of  the  5th  April  last. 

And  further  proved  by  Captain  Lewis  Byers,  that  he  kept 
a  flour  and  feed  store,  in  1867,  1868  and  1869,  and  made  his 
purchases  from  Lynn's  mill;  that  he  has  been  there  very  fre- 
quently to  buy  flour  and  haul  it  away;  that  witness  remem- 
bers distinctly  that  on  one  occisiou  he  saw  barrels  of  flour 
standing  at  the  corner  of  the  mill  office,  near  the  office  door, 
and  towards  the  mouth  of  the  sink;  does  not  think  the  barrels 
obstructed  the  way  from  the  gable-end  door  to  the  sink;  but 
they  may  have  obstructed  the  way  from  the  office  to  the  sink; 
cannot  say  that  this  position  of  the  barrels  was  usual,  but  re- 
membered it  on  one  occasion. 

And  further  proved  by  Thomas  Shue,  that  he  is  the  father 
of  J.  Hamilton  Shue;  and  that  about  three  or  four  weeks 
ago  he  sent  to  his  son,  at  the  jail  in  Hagerstown,  five  one 
dollar  notes  by  the  hands  of  Charles  Meredith  an  employer 
on  the  trains  of  Western  Maryland  Railroad. 

And  further  proved  by  Eli  Musters,  that  five  one  dollar 
notes  were  handed  witness  for  J.  Hamilton  Shue,  three  or 
four  weeks  ago;  witness  handed  the  money  to  Shue  at  that 
time. 
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And  farther  proved  by  George  E.  Wampler,  that  he  resides 
in  Westminster,  Carroll  county;  witness  is  in  Sheriff's  office 
in  advisatory  capacity  to  the  Sheriff;  on  the  morning  of  the 
commitmeDt  of  the  prisoner  and  J.  Hamilton  Shue;  witness 
examined  the  prisoner  and  Shue,  and  got  knives  and  keys 
from  them;  a  week  after,  witness  got  sixty-five  dollars  from  the 
prisoner,  and  ten  dollars  from  Shue;  all  the  money  witness 
knew  of  their  having;  witness  did  not  make  any  thorough 
search;  witness  mailed  hickory  pin  to  Sheriff  Fringer  of  Car- 
roll county. 

And  further  proved  by  Clayton  Englar,  that  he  was  at 
Lynn's  mill,  at  or  about  10  o'clock  A.  M.,  of  6th  April;  that 
of  the  night  of  5th,  and  morning  of  Bth,  when  prisoner  return- 
ed from  Union  Bridge;  that  Lewis  Lynn,  who  came  in  buggy 
with  prisoner,  came  into  the  mill  a  short  time  before  prisoner 
did;  that  when  prisoner  came  in  at  the  front  door,  he  came 
hurriedly  to  the  door  of  the  mill  office,  where  witness  and 
several  other  persons  were,  and  standing  in  the  door,  asked 
where  Lynn  was;  that  some  one  replied,  "he  is  out  there," 
pointing  in  the  direction  where  the  body  was;  that  prisoner 
immediately  turned,  went  to  where  the  body  lay;  took  down 
the  lamp  which  was  hanging  on  a  post  near  by,  and  looked 
at  the  body  for  a  minute  or  so,  just  as  other  people  did;  that 
he  then  went  to  the  sink,  and  looked  at  that,  having  the 
lamp  in  his  hand;  that  after  examining  the  sink,  he  hung  ud 
the  lamp  again,  came  into  the  mill  office,  took  off  his  over- 
coat, and  went  to  the  desk,  which  contained  the  hooka,  and 
found  it  locked;  that  witness  had  sometime  before  locked  the 
desk,  with  the  books  in  it,  with  a  key  belonging  to  witness, 
at  the  request  of  Josiah  Englar  and  Jonas  Englar,  the  owners 
of  the  mill;  that  witness  told  prisoner  he  could  unlock  the 
desk  for  him,  and  did  so;  that  prisoner  took  out  the  books, 
and  made  in  the  cash-book  three  entries,  as  follows:  Peter 
Lookenbeel,  $3.50;  Eobert  Williams,  §3.50;  Dr.  Martin,  30 
cents;  and  looked  for  sometime  over  another  book,  trying  to 
find  an  account,  but  not  being  able  to  find  it,  remarked  that 
it  did  not  matter,  it  would  be  time  enough  for  that  to-mor- 
row; that  prisoner  then  returned  the  books  to  the  desk,  lock- 
ed it,  and  gave  the  key  to  witness;  that  other  persons  were 
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present,  and  witness  and  Daniel  Wilson  were  standing  by 
looking  on  when  the  entries  were  made;  tjiat  prisoner  and 
the  other  persons  then  sat  in  the  ofiSca  sometime,  talking 
about  Lynn's  death;  that^  after  awhile,  something  was  said 
about  putting  away  Lynn's  horse,  which  prisoner  had  driven, 
and  had  fastened  to  the  fence  on  his  arrival  at  mill,  when 
prisoner  said,  he'd  be  damn  if  he  would  go  by  himself  and 
put  the  horse  away,  if  he  stood  there  all  night;  after  awhile, 
Uriah  Lix  said  he  would  go  with  prisoner  and  put  the  horse 
away,  when  they  two  went  and  did  so. 

On  cross-examination,  witness  testified,  that  he  should 
think  that  a  person  coming  in  at  front  mill-door  could  have 
seen  the  body  of  Lynn,  or  at  least  his  head,  if  he  had 
looked  in  the  direction  where  the  body  was  lying;  it  was  ly- 
ing partly  behind  the  corner  of  the  office. 

And  further  proved  by  Daniel  Wilson,  that  he  saw  the 
prisoner  make  the  entries  in  the  cash-book,  as  described  by 
preceding  witness,  and  that  Peter  Lookenbeel  is  the  husband 
of  Mrs.  Lookenbeel,  the  State's  witness. 

And  further  proved  by  Henry  AlbaugJi,  that  he  is  the 
keeper  of  the  store  mentioned  by  Israel  Rhinehart  in  his  tes- 
timony; that  on  the  afternoon  of  5th  April  last,  Mr.  Rhine- 
hart  came  to  witness'  store,  and  remained  there  five  or  eight 
minutes,  or  possibly  for  fifteen  minutes;  that  Mr.  Rhinehart 
said  he  was  in  a  hurry,  and  asked  witness  to  get  some  small 
things,  which  he  said  he  must  have;  whilst  witness  was 
waiting  on  some  ladies;  that  witness  did  'so,  and  told  Mr. 
Rhinehart  that  if  he  would  wait  a  few  minutes,  he  would  get 
for  him  some  articles  that  he  wanted,  but  Mr.  Rhinehart  said 
that  he  was  in  a  hurry,  could  not  wait,  and  would  come 
again. 

And  further  proved  by  Samuel  MacJdin,  that  early  on  Sun- 
day morning,  7th  April,  he  was  sent  by  Lewis  Lynn  to  the 
house  of  prisoner's  father  to  tell  prisoner  that  he  must  go 
down  to  Lynn's  mill;  that  he  was  wanted  there;  that  witness 
did  go  as  directed;  that  it  was  a  rainy  day,  and  it  was  muddy. 

And  further  proved  by  Mordecai  C.  McKinstry,  that  on 
Monday,  8th  April,  he  was  in  the  prisoner's  room  at  mill, 
and  saw  a  pair  of  boots;  one  of  them  looked  as  if  it  had 
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been  wet,  and  kicked  in  ship-stuff  had  and  dried;  the  ship- 
stuff  was  only  on  the  front  part  of  the  boot. 

And  further  proved  bj  31.  Castle,  a  competent  witness, 
that  he  has  been  a  shoemaker  for  thirteen  years,  and  lives  in 
Union  Bridge;  that  Le  was  at  Lynn's  mill  on  the  8th  of 
April,  and  saw  a  pair  of  boots  in  prisoner's  room  in  the  mill; 
that  he  examined  the  boot  which  had  been  wet  very  carefully 
and  states  positively  that  it  had  not  been  washed;  that  it 
looked  as  if  water  had  been  accidentally  dropped  on  the  in- 
step of  the  boot,  as  the  water-marks  did  not  extent  beyond 
the  crease  iu  the  middle  of  boot,  and  from  the  crease  to  the 
toes  it  looked  dusty  as  if  it  had  been  worn;  that  it  might 
have  been  washed  in  the  way  the  boot  appeared;  but  he  does 
think  it  was. 

And  further  proved  by  Charles  lleredith,  a  competent  wit- 
ness, that  he  is  conductor  on  the  freight  train  on  the  West- 
ern Maryland  Railroad,  and  that  about  three  weeks  ago,  Mr. 
Thomas  Shue  gave  me  ffve  one  dollar  notes  at  Union  Bridge, 
to  give  to  his  son,  J.  Hamilton  Shue,  who  was  confined  in 
the  Washington  county  jail;  I  brought  them  to  Hagerstown 
and  gave  them  to  my  son,  a  boy  of  fourteen  years  of  age,  to 
take  to  the  jail. 

And  the  prisoner  closed  his  case. 

And  the  State  in  reply,  further  proved  by  Uriah  Lix^  a 
competent  witness,  that  he  has  work  at  different  times  at 
Lynn's  mill,  both  at  chopping  and  sawing  logs;  that  he  re- 
cognizes the  adze  now  produced,  and  that  he  worked  with  it 
at  Lynn's  mill,  in  Frebruary  1872;  that  he  was  at  the  mill 
on  Easter  Sund?iy,  which  was  the  last  day  of  March,  and 
saw  the  adze  then  in  the  mill,  and  that  he  then  saw  two 
adzes  in  the  mill. 

And  further  proved  by  John  W,  Myers,  a  competent  wit- 
ness, that  lie  has  seen  an  adze  of  the  size  and  shape  of  the 
adze  now  produced,  in  Lynn's  mill,  before  the  fifth  day  of 
April  1871;  that  he  was  at  Lynn's  mill,  on  Saturday,  6th  of 
April,  and  had  heard  that  the  large  adze  belonging  to  the 
mill  was  missing;  that  he  looked  for  it  in  a  cupboard,  and  got 
up  on  a  box  to  look  more  clo§elyj  and  it  was  not  in  the  cup- 
boa^rd;.  tjiat  in  a]30ut  fifteen  minutes j  prisoaer  said  to  biiDj 
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are  you  looking  for  the  large  adze,  that  he  answered,  that  he 
was;  that  then  prisoner  said,  oh  !  there  it  is,  and  pointed  to 
shelf  in  copboard  where  witness  had  looked  for  it  and  could 
not  find  it;  that  he  saw  the  adze  in  the  cupboard  where  it 
was  not,  where  he  looked  for  it;  that  he  does  not  know 
whether  prisoner  was  in  the  mill  at  the  time  that  he  was  look- 
ing for  the  adze. 

And  further  proved  by  Mordecai  C,  McKinstry^  a  compe- 
tent witness,  that  when  he  found  the  adze  under  the  pen- 
stock, on  June  20th,  1872,  there  was  a  smaller  adze  in  the 
mill. 

The  State  then  called  Joshua  Swiher,  and  proved  by  him, 
that  on  the  5th  day  of  April,  witness  was  engaged  in  a 
survey  in  the  country  all  day,  and  that  David  Harmon  was 
not  at  his  oflSce  that  day,  and  he  did  not  tell  Harmon  that  it 
was  1  o'clock  as  stated  by  Harmon. 

The  prisoner  then  called  Isaac  Shriner,  and  proved  by  him, 
that  he  knew  the  general  character  of  David  Harmon  for 
truth  and  varacity  in  the  neighborhood  in  which  he  lives, 
and  that  it  was  good,  and  that  from  his  general  character  he 
would  believe  Harmon  on  oath. 

The  State  then  offered  to  prove  by  said  witness,  that  he 
knew  the  general  character  of  Joshua  Switzer  for  truth  and 
varacity,  and  that  it  was  good,  and  that  from  such  general 
character  the  witness  would  believe  said  Switzer  on  oath;  but 
the  prisoner,  by  his  counsel,,  objected  to  the  competency  of 
said  proof  offered  by  the  State,  and  the  Court  overruled  the 
objection,  and  allowed  the  proof  to  be  given  to  the  jury. 

Whereupon,  the  prisoner,  by  his  counsel,  excepted,  and 
prayed  the  Court  to  sign  and  seal,  this  bill  of  exceptions, 
which  is  accordingly  done,  this  -— -  day  of  September  1872. 

~,  [Seal.] 
.,  [Seal.] 
,  [Seal.] 
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